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3. The Convention was held inapplicable in a case involv-
ing a contract between a seller from a non-Contracting State 
and a buyer from a State in which the Convention was not in 
force at the time the contract was concluded.7

4. The Convention was held inapplicable in a case involv-
ing a contract between a seller from a non-Contracting State 
and a buyer from a Contracting State that made an arti- 
cle 95 reservation. The Court held that article 100 supported 
non-applicability of the Convention because the Convention 
was not in force in the non-Contracting State at the conclu-
sion of the contract.8

5. In one case a court held that, by virtue of Article 3 of 
the Convention of the Law Applicable to Contracts for the 
International Sale of Goods (Hague Conference June 1955), 
CISG was applicable to a transaction even though the con-
tract was concluded before the Convention’s entry into force 
in the State of the buyer, on the basis that it was the law of 
the seller.9 

6. In another case, even though the parties concluded an 
international sale of goods contract that included a C&F 
clause before the Convention entered into force, and the par-
ties did not display any intent to apply the Convention to the 
contract, the court applied the Convention.10 The court held 
that, under the C&F clause (which provides that the seller’s 
liability only extended to the time the goods were handed 
over to the first carrier), supplemented by article 67 CISG, 
the seller was not responsible for damage to the goods. 

7. In one case the court declined to decide between the 
applicability of the Convention (seller’s law) and the 1964 
Hague Sales Convention (buyer’s law) because the outcome 
would be the same under either law.11

INTRODUCTION

1. The principle of non-retroactivity is established in 
article 100, placing temporal thresholds on the application 
of the Convention. Pursuant to article 100 (1), the rules 
on contract formation (Part II of the Convention, supple-
mented by Part I) are only applicable when the proposal for 
concluding the contract is made on or after the date when 
the Convention enters into force in the relevant State or 
States.1 Under article 100 (2), the rules of the Convention 
regarding the rights and obligations of the parties (Part III 
of the Convention, supplemented by Part I) are applica-
ble to contracts that are concluded on or after the date the 
Convention entered into force in the relevant State.2 Both 
article 100 (1) and (2) refer to entry into force “in respect 
of the Contracting States referred to in subparagraph 1 (a) 
or the Contracting State referred to in subparagraph (1) (b) 
of article 1.” Under article 100 (1), for the formation rules 
of the Convention to apply the offer must be made after a 
State is considered a Contracting State per article 1 (1) (a) 
or 1 (1) (b).3 Under article 100 (2), for the Convention’s 
rules governing the rights and obligations of the parties to 
apply a contract must be concluded on or after the date a 
State is considered a Contracting State per article 1 (1) (a) 
or 1 (1) (b).4 Regardless of applicability under article 100, 
it has been held that parties have the discretion to opt in to 
the Convention at the time of a dispute.5

APPLICABILITY OF ARTICLE 100

2. The Convention has been held inapplicable where the 
contract of sale was concluded prior to the date the Con-
vention entered into force in the countries relevant to the 
transaction.6 

Article 100

 (1) This Convention applies to the formation of a contract only when the propos-
al for concluding the contract is made on or after the date when the Convention enters 
into force in respect of the Contracting States referred to in subparagraph (1) (a) or the  
Contracting State referred to in subparagraph (1) (b) of article 1.

 (2) This Convention applies only to contracts concluded on or after the date when 
the Convention enters into force in respect of the Contracting States referred to in subpar-
agraph (1) (a) or the Contracting State referred to in subparagraph (1) (b) of article 1.
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