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Article 72

(1) If prior to the date for performance of the contract it is clear that one of the
parties will commit a fundamental breach of contract, the other party may declare the

contract avoided.

(2) If time allows, the party intending to declare the contract avoided must give
reasonable notice to the other party in order to permit him to provide adequate assurance of

his performance.

(3) The requirements of the preceding paragraph do not apply if the other party has
declared that he will not perform his obligations.

INTRODUCTION

1. Article 72 entitles a seller or a buyer to avoid the con-
tract if it becomes clear before the date for performance that
the other party will commit a fundamental breach. However,
article 49 rather than article 72 applies if, at or after the
date for performance, a party’s failure to perform or non-
conforming performance occurs and amounts to a funda-
mental breach.! Thus a buyer who has not declared the con-
tract avoided before the date for performance may not avoid
the contract under article 72 but must act instead under arti-
cles 45 and 49.2

2. The right of an aggrieved party to avoid the contract
under article 72 is to be distinguished from the right to sus-
pend its obligations under article 71.% Both articles are con-
cerned with predicting whether there will be a breach but
the preconditions for the more drastic remedy of avoidance
are more stringent than those for suspension, both as to the
seriousness of the predicted breach and the probability that
the breach will occur. The notification requirements of the
two provisions also differ. Article 72 requires “reasonable”
prior notice only if time allows, and excuses the notice if
the other party has declared that it will not perform; arti-
cle71,incontrast,requiresimmediatenoticeof suspensionwith
no exceptions.*

3. Article 72 entitles an aggrieved party to avoid a con-
tract before the date for performance if the contract is for
(inter alia) a single delivery, while article 73 provides spe-
cial rules on avoidance with respect to future instalments if
the contract is an instalment contract. Several decisions rec-
ognize that, in an instalment contract, the aggrieved party
might act under either article as to future instalments.?

PRECONDITIONS FOR AVOIDANCE

4. Paragraph (1) sets out the principal precondition for a
rightful avoidance under article 73: it must be clear prior to
the date for performance that the party required to perform
will commit a fundamental breach. A very high probability
that there will be a fundamental breach rather than complete

certainty is required.® In some instances a number of facts
together may provide a clear indication that there will be a
fundamental breach.” One decision has stated that a claim of
anticipatory repudiation must allege “(1) that the defendant
intended to breach the contract before the contract’s perfor-
mance date and (2) that such breach was fundamental”.®

5. A party that declares that it will not perform its obliga-
tions satisfies this precondition.’ Allegations, if proved, that
the seller stated it would “no longer feel obligated” to per-
form and would “sell the material elsewhere” would entitle
the buyer to avoid the contract.'® Conditioning delivery on
new demands beyond those agreed upon is an anticipatory
repudiation of the contract."

6.  The preconditions of paragraph (1) were also found to
have been satisfied in the following circumstances in regard
to the buyer: the buyer failed to pay for prior shipments;'
the buyer failed to open a letter of credit;'? the buyer failed
to open a conforming letter of credit;'* the buyer had failed
to pay for a consignment and failed to provide an adequate
assurance of performance.'® In one case a lower court held
in an instalment sale that the seller was entitled to avoid the
contract under article 72 due to the unwarranted attempt by
the buyer to cancel the contract; on appeal it was held that
article 73 was more appropriate, but with the same result.'®

7. The preconditions of paragraph (1) were also found to
have been satisfied in the following circumstances in regard
to the seller: the seller failed to reduce the price and to com-
mit to deliver fashion goods on time;'"’” the seller deliber-
ately terminated delivery of the goods,'® the seller refused to
give effect to a requirement that a whole ship be chartered
exclusively for the transport of the goods," the seller refused
to commit to a date for delivery and advised the buyer to
purchase substitute goods,” the seller declared that it was
impossible to find the goods and the possibility of finding
replacement goods was low,? the seller provided flawed
sketches for the manufacturing of the goods and provided no
adequate assurance of improving them in time.?

8. The preconditions were found not satisfied in the fol-
lowing circumstances: the seller held back the goods because
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of a dispute between the parties;*® the seller expressed an
interest in stopping deliveries but also agreed to continue
negotiations;** the buyer failed to pay one instalment.”

NOTICE OF INTENT TO AVOID

9.  Where the requirements of article 72 (1) have been
met, paragraph (2) of article 72 requires the aggrieved party
to give the other party prior notice that he intends to avoid
the contract, in order to permit the other side a chance to
provide adequate assurances that he will perform.? This
notice is required, however, only “if time allows”. This
notice is different from the declaration of avoidance
governed by article 26, which must also be given if the
aggrieved party does not receive adequate assurances and
decides to proceed to avoidance.?” One decision concluded

that if the aggrieved party is relying on article 72 it must
declare the contract avoided prior to the date for perfor-
mance.”® Where a party fails to give notice of its intention
to avoid the contract due to anticipatory breach, it loses the
right to do so0.”

ADEQUATE ASSURANCE OF PERFORMANCE

10. As was just noted, the purpose of the notice required
under article 72 (2) is to allow the recipient an opportunity to
provide adequate assurance of performance.* The Conven-
tion does not prescribe the form assurance must take. There
is no requirement that the aggrieved party post a bond.”!
In one case the failure of the buyer to provide an adequate
assurance upon request was held to satisfy the requirements
of article 72.%
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