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Article 48

(1) Subject to article 49, the seller may, even after the date for delivery, remedy at
his own expense any failure to perform his obligations, if he can do so without unreason-
able delay and without causing the buyer unreasonable inconvenience or uncertainty of
reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains
any right to claim damages as provided for in this Convention.

(2) If the seller requests the buyer to make known whether he will accept perfor-
mance and the buyer does not comply with the request within a reasonable time, the seller
may perform within the time indicated in his request. The buyer may not, during that period
of time, resort to any remedy which is inconsistent with performance by the seller.

(3) A notice by the seller that he will perform within a specified period of time is
assumed to include a request, under the preceding paragraph, that the buyer make known

his decision.

(4) Arequest or notice by the seller under paragraph (2) or (3) of this article is not

effective unless received by the buyer.

INTRODUCTION

1. Article 48 (1) gives the seller the so-called right to
“cure,” which allows the seller to correct any failure to
perform its obligations under the contract or under the
Convention, and to do so even after the date for performance
required under the contract, provided that the exercise of that
right does not cause the buyer unreasonable inconvenience.
If the seller has made an early non-conforming delivery, arti-
cle 37, in comparison, permits the seller to cure up to the
required date for delivery.

THE RIGHT TO REMEDY A FAILURE OF
PERFORMANCE (ARTICLE 48 (1))

2. Article 48 (1) permits the seller to cure any failure of
performance of any contractual obligation. This right to cure,
however, is “subject to article 49”, the provision governing
the buyer’s general right to avoid the contract. Avoidance
of the contract, therefore, excludes the seller’s right to cure.
Generally, it is for the buyer to decide whether or not the con-
tract should be avoided. The buyer may exercise a right to
avoid without restriction from the seller’s right to cure.! This
approach is supported by article 48 (2) according to which the
seller may ask whether the buyer will accept a cure® and by
article 49 (2) (b) (iii), which evidences that the buyer need not
accept the seller’s offer to cure. Moreover, the buyer who is
entitled to avoid the contract need not wait to see if the seller
will cure, but may declare the contract avoided as soon as it
suffers a fundamental breach? (but see the notice procedure
discussed in paragraphs 7-9, infra). There are courts, however,
that have adopted the view that the buyer must first allow the
seller to cure any breach (even a fundamental one) before
avoiding, and who deny that there is a fundamental breach
where the buyer has not given the seller the opportunity to
remedy the failure of performance.* One court held that even

in case of a serious breach the buyer is not entitled to declare
the contract avoided as long as the seller has offered reme-
diation and as long as remediation is possible.’ It should be
noted, however, that a breach is rarely fundamental when the
failure of performance could easily be remedied.® This rule,
however, should not be misunderstood to mean that in each
case the seller must be offered an opportunity to cure before
the buyer can avoid the contract.” The contract, however, may
stipulate that avoidance is only available after the seller had
the opportunity to remedy the defect.®

3. The right to cure is only granted in certain circum-
stances—specifically, where the seller’s failure to perform
can be remedied without unreasonable delay, without unrea-
sonable inconvenience to the buyer, and without uncertainty
that the seller will compensate any costs the buyer may have
advanced. It has been held that these conditions are satisfied
if, e.g., defective motors can easily be cured in a short time
and at minimal costs.’

4. It has been concluded, based on articles 46 and 48, that
the seller is responsible for costs that the buyer incurs in con-
nection with the seller’s cure of defects in delivered goods.!°

5. The willingness of the seller to cure a failure of perfor-
mance has been taken into account as a factor in determining
whether a lack of quality amounts to a fundamental breach
of contract."" In the assessment of damages, furthermore, a
court has taken into account the fact that the seller did not take
the initiative to remedy defective goods; under article 74, the
court concluded, the seller should have foreseen all necessary
costs connected with the replacement of the defective goods.'?

6.  Where the parties have agreed on a penalty for delayed
performance, it has been held that cure under article 48 does
not relieve the seller from paying a penalty beginning from
the first day of delay."
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RIGHT TO CLAIM DAMAGES

7. Even if the seller cures a failure of performance, the
last sentence of article 48 (1) provides that the buyer retains
the right to claim damages for losses suffered despite the
cure. Therefore it has been held that a buyer was entitled
to 10 per cent of the overall value of the sale as estimated
damages when delivery was delayed and the buyer had to
arrange for transportation of the goods."*

REQUEST TO REMEDY A FAILURE OF
PERFORMANCE (ARTICLE 48 (2)-(4))

8. Under article 48 (2), the seller may give the buyer
notice of its willingness to cure a failure of performance
within a particular time, and may request that the buyer
“make known whether he will accept” the cure. According
to article 48 (3), a notice indicating the seller’s willingness
to cure is deemed to include such a request. If the buyer does
not respond to such a request within a reasonable time (or,
presumably, consents to the request),'® the seller may cure
within the time indicated and, pursuant to article 48 (2),

the buyer may not during that period, resort to remedies
inconsistent with the seller’s curing performance.

9. A request for the buyer’s response to a proposed cure
by the seller under article 48 (2) or (3) must specify the time
within which the seller will perform. Without such a time
frame for the proposed cure, the request does not have the
effect specified in article 48 (2).'6

10. As an exception to the dispatch principle in article 27,
under article 48 (4) the buyer must receive a request for the
buyer’s response to a proposed cure (or a notice of intent to
cure deemed to include such a request under article 48 (3)),
or the request or notice will not have the effect specified in
article 48 (2). Article 27, however, applies to the buyer’s
reply, which is therefore effective whether or not received,
provided it is dispatched by appropriate means.!’

11.  One tribunal has relied on article 48 (2) where the seller
had offered to retake the goods and repay the price after the
buyer had given notice of defects; since the buyer had not
responded to the offer, but had instead resold the allegedly
non-conforming goods, the court regarded this as a waiver of
the buyer’s rights.!8
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