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OVERVIEW

1. The first sentence of article 4 lists matters to which 
the Convention’s provisions prevail over those of domestic 
law, i.e., the formation of contract and the rights and obli-
gations of the parties.1 The second sentence contains a non- 
exhaustive list of issues with which, except where expressly 
provided otherwise, the Convention is not concerned, 
namely, the validity of the contract or any of its provisions 
or any usage, as well as the effect which the contract may 
have on the property in the goods sold. The issues referred 
to in the second part of article 4 were excluded from the  
Convention because dealing with them would have delayed 
the conclusion of the Convention.2 

2. Some courts state that the Convention is exhaustive.3 
Still, there are matters not governed by the Convention. 
These matters are to be settled either in conformity with the 
applicable uniform rules4 or the applicable domestic law to 
be identified on the basis of the rules of private international 
law of the forum.5 

ISSUES DEALT WITH BY THE CONVENTION

3. As far as formation of the contract is concerned, the 
Convention merely governs the objective requirements for 
concluding the contract.6 The issue of whether a contract is 
validly formed, however, is subject to the applicable national 
rules, except for those issues as to which the Convention 
provides exhaustive rules.7 Thus, issues such as capacity 
to contract,8 illegality9 and the consequences of mistake,10 
duress and fraud11 are left to the applicable domestic law,12 
as are those of misrepresentation13 and negligence.14 Where, 
however, one party errs concerning the quality of the goods 
to be delivered or the solvency of the other party, the rules of 
the otherwise applicable law give way to those of the Con-
vention, since the Convention exhaustively deals with those 
matters. CISG also covers the plea of non-fulfillment of the 
contract as a defence to suspend the own performance.15 
(The own performance (?))

4. Although article 4 does not expressly mention the issue 
as one governed by the Convention, some courts16 (albeit not 
all)17 have concluded that burden of proof questions come 
within the scope of the Convention.18 This view is based on 
the fact that the Convention includes at least one provision, 
article 79, which expressly deals with the burden of proof.19 

Outside of situations governed by article 79 or any other pro-
vision that expressly addresses the issue, the issue is there-
fore governed by the Convention albeit not expressly settled 
by it. Thus, article 7 (2) requires the question to be resolved 
in conformity with the general  principles on which the  
Convention is based.20 The following general principles for 
allocating the burden of proof have been identified: the party 
that wants to derive bene ficial legal consequences from a 
legal provision has to prove the existence of the factual pre-
requisites of the provision;21 the party claiming an exception 
has to prove the factual prerequisites of that exception.22 

5. The foregoing principles have led courts to conclude that 
the party claiming that a contract is not governed by the Con-
vention pursuant to its article 3 (2) bears the burden of proof.23

6. The aforementioned general principles have led 
courts also to state that a buyer who asserts that goods are  
non-conforming has the burden of proving the non- 
conformity24 as well as the existence of a proper notice of 
non-conformity.25 Similarly, various courts have decided that 
the buyer had to pay the price and was not entitled to damages 
or to avoidance of the contract for non-conformity of the goods 
under article 35 because the buyer had not proved the non- 
conformity.26 In one case, a court decided that the buyer had 
lost the right to rely upon a non-conformity, because it did 
not prove that it gave timely notice to the seller.27

7. The aforementioned general principles have been used 
to allocate the burden of proof under article 42 of the CISG. 
Article 42 provides that the seller must deliver goods which 
are free from any third-party right or claim based on indus-
trial property or other intellectual property, of which the 
seller knew or could not have been unaware. Several courts 
held that the buyer had the burden of proving that the seller 
knew or could not have been unaware of the third-party 
industrial or intellectual property rights.28 

8. The Convention’s general principles on burden of proof 
were also the basis of several decisions dealing with issues 
on damages. One court stated that “according to the Conven-
tion the damaged buyer has the burden of proving the objec-
tive prerequisites of his claim for damages. Thus, he has to 
prove the damage, the causal link between the breach of 
contract and the damage as well as the foreseeability of the 
loss”.29 Other cases have stated more generally that the party 
claiming damages has to prove the losses suffered.30 It is not 
clear, however, whether the Convention itself establishes 

Article 4

 This Convention governs only the formation of the contract of sale and the rights and 
obligations of the seller and the buyer arising from such a contract. In particular, except as 
otherwise expressly provided in this Convention, it is not concerned with:

 (a) The validity of the contract or of any of its provisions or of any usage;

 (b) The effect which the contract may have on the property in the goods sold.
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OTHER ISSUES NOT DEALT WITH BY  
THE CONVENTION

14. The Convention itself expressly lists several examples of 
issues with which it is not concerned.52 There are many other 
issues not governed by the Convention. Courts have identified 
the following additional issues as beyond the Convention’s 
scope of application: the legal effect of a deposit;53 the valid-
ity of a choice of forum clause,54 the validity (and scope) of 
a penalty clause,55 the validity of a settlement agreement,56 an 
assignment of receivables,57 assignment of a contract,58 set-
off59 (but differently where the mutual claims all arise from a 
contract governed by the Convention),60 the theory of impré-
vision known in Belgium law,61 the statute of limitations,62 
the issue of whether a court has jurisdiction63 and, generally, 
any other issue of procedural law,64 an assumption of debts,65 
an acknowledgement of debts,66 the effects of the contract on 
third parties67 as well as the issue of whether one is jointly 
liable.68 Also the question of whether the buyer as the new 
owner of an enterprise is liable for the obligations of the seller 
and former owner does not fall under CISG.69 A Supreme 
Court held that CISG does not cover the question of whether a 
party is validly authorized to conclude the contract. This issue 
is determined by the applicable national law.70 According to 
some courts, the Convention does not deal with tort claims;71 
one court expressly stated that a “tortious interference with 
business expectancy claim is not pre-empted by the CISG”.72 
That same court held that the Convention pre-empted unjust 
enrichment73 and restitution claims.74 According to a different 
court, the admissibility of claims based on unjust enrichment 
is left to the applicable domestic law.75 

15. Some courts have found that estoppel issues are not 
governed by the Convention,76 but other courts have con-
cluded that estoppel should be regarded as a general prin-
ciple of the Convention.77 A court has also ruled that the 
question of priority rights in the goods as between the seller 
and a third party creditor of the buyer is, under article 4, 
beyond the scope of the Convention and is governed instead 
by applicable national law, under which the third party cred-
itor prevailed.78 

16. According to some courts, the issue of the currency 
of payment is not governed by the Convention and, in the 
absence of a choice by the parties,79 is left to applicable 
domestic law.80 One court found that, absent an agreement 
of the parties on the matter, the currency of payment is  
the currency of the place of payment as determined by  
article 57.81

17. One court expressly stated that the Convention does 
not identify the place of conclusion of the contract.82

the degree of evidence necessary to prove the damages or 
whether that degree is to be derived from the lex fori.31 

VALIDITY OF THE CONTRACT AND OF USAGES

9. Although the Convention generally leaves issues con-
cerning the validity of the contract, defined as “any issue by 
which the ‘domestic law would render the contract void, void-
able, unenforceable’,”32 and of individual contract clauses,33 
such as a disclaimer,34 a liquidated damages clause35 or a 
non-competition clause36 to the applicable national law,37 in at 
least one respect the Convention’s provisions may contradict 
domestic validity rules.38 Article 11 provides that a contract 
for the international sale of goods need not be concluded in or 
evidenced by writing and is not subject to any other require-
ment of form; in some legal systems form requirements for 
a contract for the sale of goods are considered to be a matter 
of contractual validity.39 For the question whether domestic 
law requirements of “consideration” or “causa” are matters  
of “validity” beyond the scope of the Convention, see para-
graph 10 of the Digest for Part II of the Convention.

10. The issue of whether a contract is validly concluded 
by a third person acting on behalf of one of the parties is 
left to the applicable national law,40 since agency is not gov-
erned by the Convention.41 The same is true for the validity 
of standard contract terms,42 although the issue of whether 
they become part of the contractual agreement is to be deter-
mined pursuant to the rules of the CISG,43 at least according 
to some courts.44

11. The validity of usages—which is not dealt with by the 
Convention,45 but is left to the applicable domestic law46 

—must be distinguished from the question of how usages 
are defined, under what circumstances they bind the parties, 
and what their relationship is with the rules set forth in the 
Convention. The latter issues are dealt with in article 9.47 

EFFECT ON THE PROPERTY IN THE GOODS SOLD 

12. The Convention makes clear that it does not govern the 
passing of the property in the goods sold.48 During the drafting 
process, it was deemed impossible to unify the rules on this 
point.49 Thus, the effect of a sales contract on the property in 
the goods is left to the applicable national law, to be deter-
mined by the rules of private international law of the forum.

13. The Convention does not govern the validity of a 
retention of title clause,50 nor does it deal with the right of 
retention.51 
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