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though the lack of conformity becomes apparent only af-
ter that time.
(2) The seller is also liable for any lack of conformity

which occurs after the time indicated in paragraph (1) of
this article and which is due to a breach of any of his
obligations, including a breach of any express guarantee
that the goods will remain fit for their ordinary purpose
or for some particular purpose, or that they will retain
specified qualities or characteristics for a specific period.

PRIOR UNIFORM LAW

ULIS, article 35.

Commentary

1. Article 34 deals with the time at which is to be judged the confor-
mity of the goods to the requirements of the contract and this Conven-
tion.

Basic rule, paragraph (1)

2. Paragraph (l) contains the basic rule that the seller is liable in ac-
cordance with the contract and this Convention for any lack of confor-
mity which exists at the time the risk passes even though the lack of
conformity becomes apparent only after that date. The rule that the
conformity of the goods to the contract is to be measured as of the time
risk passes is a necessary implication of the rules on risk of loss orda-
mage.

3. Although the conformity of the goods is measured at the time
the risk passes, the buyer may not know of a non-eonformity until
much later. This may occur because the non-conformity becomes evi-
dent only after the goods have been used. It may also occur because the
contract involves the carriage of goods. In such a case the risk may pass
when the goods are handed over to a carrier for transmission to the
buyer.! The buyer, however, will normally not be able to examine the
goods until after they have been handed over to him by the carrier at
the point of destination, some time after the risk has passed. In either
case if the non-conformity existed at the time the risk passed, the seller
is liable.

Example 34A: A contract called for the sale of "No. 1 quality corn,
FOB seller's city". Seller shipped No. 1corn, but during transit the corn
was damaged by water and on arrival the quality was No. 3 rather than
No. 1. Buyer has no claim against Seller for non-conformity of the
goods since the goods did conform to the contract when risk of loss
passed to Buyer.

Example 34B: If the corn in example 34A had been No. 3 quality
when shipped, Seller would have been liable even though Buyer did not
know of the non-conformity until the corn arrived at Buyer's port or
place of business.

Damage subsequent to passage ofrisk, paragraph (2)

4. Paragraph (2) provides that even after the passage of the risk the
seller remains liable for any damage which occurs as a breach of one of
his obligations. Although this is most evidently true when the damage
occurs because of some positive act on the part of the seller, it is also
true when the obligation which has been breached is an express guaran-
tee given by the seller that the goods will retain some particular charac-
teristics for a specified period after the risk of loss has passed. Since ar-
ticle 34 (1) states that conformity of the goods is to be judged at the
time risk passes, it was considered necessary to state specifically that
the seller was liable for any breach of an express guarantee of quality.
5. It should be noted that article 34 (2) states that the seller is liable

"for any lack of conformity" which occurs after the risk has passed

I Article 79 (1). If the goods are not clearly marked with an address
or otherwise identified to the contract, article 79 (2) provides that the
risk does not pass to the buyer until the seller sends the buyer a notice
of the consignment which specifies the goods.

rather than "for the consequences of any lack of conformity", which
appeared in ULIS article 35, paragraph 2. This makes it clear that the
defector flaw in the goods does not have to have existed at the time the
risk passed if the lack of conformity in question is due to a breach of
any of the obligations of the seller.

Article 35

[Cure of lack of conformity prior to date for delivery]

If the seller has delivered goods before the date for de-
livery, he may, up to that date, deliver any missing part
or make up any deficiency in the quantity of the goods
delivered, or deliver goods in replacement of any non-
conforming goods delivered or remedy any lack of con-
formity in the goods delivered, provided that the exercise
of this right does not cause the buyer unreasonable in-
convenience or unreasonable expense. The buyer retains
any right to claim damages as provided for in this Con-
vention.

PRIOR UNIFORM LAW

ULIS, article 37.

Commentary

1. Article 35 deals with the situation in which the seller has deliver-
ed goods before the final date which the contract prescribes for delivery
but his performance does not conform with the contract'! It would be
possible to say that the decision whether the seller's performance con-
forms to the requirements of the contract shall be made once and for all
at the time delivery has been made. However, article 35 provides that
the seller may remedy the non-conformity by delivering any missing
part or make up any deficiency in the quantity of the goods, by deliver-
ing replacement goods which are in conformity with the contract, or by
remedying any non-conformity in the goods. 2

2. The seller has the right to remedy the non-conformity of the
goods under article 35 only until the "date for delivery". After the dale
for delivery his right to remedy is based on article 44. In those interna-
tional sales which involve carriage of the goods, unless the contract
otherwise provides, delivery is effected by handing over the goods 10
the first carrier.! Therefore, in those contracts, the date until which the
seller may remedy any non-eonformity of the quantity or quality of lhe
goods under article 35 is the date by which he was required by the con-
tract to hand over the goods to the carrier.

3. The seller's right to remedy any non-conformity is also limited
by the requirement that his exercise of that right does not cause the
buyer either unreasonable inconvenience or unreasonable expense.
Example 35A: The contract required Seller to deliver 100 machine

tools by 1 June. He shipped 75 by an appropriate carrier on I Ma)
which arrived on 15 June. He also shipped an additional 25 machine
tools on 30 May which arived on 15 July. Seller remedied lhe non-
conformity by handing over these machine tools to the carrier before
the contract date for delivery of the 100 machine tools, 1 June.
Example 35B: If the contract in example 35A did not authorize SeI·

ler to deliver by two separate shipments, Seller could remedy the origi-
nal non-conformity as to quantity only if receiving the missing 25 ma-
chine tools in a later second shipment did not cause Buyer "unreason-
able inconvenience or unreasonable expense".

t The buyer is not required to take delivery of the goods prior to the
delivery date: article 48 (l).
2 In order for the seller to be made aware of any non-conformity so

that he can effectively exercise his right of remedy, the buyer is required
by article 36 to examine the goods within as short a period as is reason-
able in the circumstances and by article 37 to give the seller notice of the
non-conformity.
3 Article 29 (a). For the point of time at which risk of loss passes, see

article 79 and commentary to that article.
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Example 35 C: On arrival of the machine tools described in example
35A at Buyer's place of business on 15 June and 15 July, the tools were
found to be defective. It was too late for Seller to cure under article 35
because the date for delivery (1 June) had passed. However, Seller may
have a right to remedy the lack of conformity under article 44.
Example 35D: The machine tools described in example 35A were

handed over to Buyer by the carrier prior to 1 June, the contractual de-
livery date. When examined by Buyer the tools were found to be defec-
tive. Although Seller had the ability to repair the tools prior to the
delivery date, he would have had to do the work at Buyer's place of bu-
siness. If Seller's efforts to remedy the lack of conformity under such
circumstances would cause "unreasonable inconvenience or unreason-
able expense" to Buyer, Seller would have no right to effect the
remedy.

Article 36

[Examination of the goods]

(1) The buyer must examine the goods, or cause them
to be examined, wihin as short a period as is practicable
in the circumstances.
(2) If the contract involves carriage of the goods, exa-

mination may be deferred until after the goods have ar-
rived at their destination.
(3) If the goods are redispatched by the buyer without

a reasonable opportunity for examination by him and at
the time of the conclusion of the contract the seller knew
or ought to have known of the possibility of such redis-
patch, examination may be deffered until after the goods
have arrived at the new destination.

PRIOR UNIFORM LAW

ULIS, article 38.

Commentary

1. Article 36 describes the point of time when the buyer is obligated
to examine the goods. The buyer's right to examine the goods prior to
paying the price is considered in article 54 (3).

2. This article is prefatory to article 37, which provides that if the
buyer fails to notify the seller of lack of conformity of the goods within
a reasonable time after he has discovered it or ought to have discovered
it, he loses the right to rely on the lack of conformity. The time when
the buyer is obligated to examine the goods under article 36 constitutes
the time when the buyer "ought to have discovered" the lack of confor-
mity under article 37, unless the non-conformity is one which could not
have been discovered by such examination.

3. The examination which this article requires the buyer to make is
one which is reasonable in the circumstances. The buyer is normally not
required to make an examination which would reveal every possible de-
fect. That which is reasonable in the circumstances will be determined
by the individual contract and by usage in the trade and will depend on
such factors as the type of goods and the nature of the parties. For
example, a party would not be expected to discover a lack of conformi-
ty of the goods if he neither had nor had available the necessary techni-
cal facilities and expertise, even though other buyers in a different si-
tuation might be expected to discover such a lack of conformity. Be-
cause of the international nature of the transaction, the determination
of the type and scope of examination required should be made in the
light of international usages.

4. Paragraph (1) states the basic rule that the buyer must examine
the goods or cause them to be examined "within as short a period as is
practicable in the circumstances". Paragraphs (2) and (3) state special
applications of this rule for two particular situations.

5. Paragraph (2) provides that if the contract of sale involves the
carriage of goods "examination may be deferred until after the goods
have arrived at their destination". This rule is necessary because, even
though delivery is effected when the goods are handed over to the first
carrier for transmission to the buyer and even though risk of loss may
also pass at that time;' the buyer isnormally not in a phyiscal position
to examine the goods until they arrive at the destination.s

6. Paragraph (3) carries this thought one step further. Where the
buyer redispatches the goods without a reasonable opportunity for exa-
mination by him, examination of the goods may be deffered until after
the goods have arrived at the new destination. The typical situation in
which the buyer will not have a reasonable opportunity to examine the
goods prior to their redispatch is where they are packed in such a man-
ner that unpacking them for inspection prior to their arrival at the final
destination is impractical. The redispatch of the goods may be neces-
sary because the buyer intends to use the goods himself at some place
other than the place of destination of the contract of carriage, but more
often it will arise because the buyer is a middleman who has resold the
goods in quantities at least equal to the quantities in which they are
packed.

7. The examination may be deferred until after the goods have ar-
rived at the new destination only if the seller knew or ought to have
known at the time the contract was concluded of the possibility of re-
dispatch. It is not necessary that the seller knew or ought to have
known that the goods would be redispatched, only that there was such
a possiblity.

Article 37

[Notice of lack of conformity]

(1) The buyer loses the right to rely on a lack of con-
formity of the goods if he does not give notice to the sel-
ler specifying the nature of the lack of conformity within
a reasonable time after he has discovered it or ought to
have discovered it.
(2) In any event, the buyer loses the right to rely on a

lack of conformity of the goods if he does not give the
seller notice thereof at the latest within a period of two
years from the date on which the goods were actually
handed over to the buyer, unless such time-limit is incon-
sistent with a contractual period of guarantee.

PRIOR UNIFORM LAW

ULIS, article 39.
Prescription Convention, articles 8 and 10 (2).

Commentary

1. Article 37 states the consequences of the buyer's failure to give
notice of non-conformity of the goods to the seller within a reasonable
time. The consequences of the buyer's failure to give notice of third
party rights or claims over the goods are dealt with in articles 39 (2) and
40 (3).

Obligation to give notice, paragraph (1)

2. Under paragraph (1) the buyer loses his right to rely on a lack of
conformity of the goods if he does not give the seller notice thereof
within a specified time. If notice is not given within that time, the buyer
cannot claim damages under article 41 (1) (b), require the seller to cure

1 Articles 29 (a) and 79 (1). See paras. 3 to 8 of the commentary to ar-
ticle 79 for a discussion of the rules which determine when risk passes if
the contract of sale involves carriage of the goods.
2 See paragraph 6 of the commentary to article 54 for a discussion of

the buyer's obligation to pay the price prior to examination of the
goods.


