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Article 66

 Loss of or damage to the goods after the risk has passed to the buyer does not  
discharge him from his obligation to pay the price, unless the loss or damage is due to an 
act or omission of the seller.

INTRODUCTION

1. Article 66 provides that the buyer is not discharged 
from the obligation to pay the price if the goods are lost or 
damaged after the risk has passed to the buyer unless the 
loss or damage was caused by the seller. Article 66 does 
not create the obligation to pay the purchase price; that 
obligation is set out in article 53. Article 66 is also silent 
as to when the risk of loss or damage passes. The parties’ 
contract and articles 67-70 set out rules for determining 
when the risk passes. Many cases also apply article 66 to 
contracts in which parties agree on the use of trade terms 
such as “CIF”, “CFR”, “FOB”, and “FCA” that  provide for 
when the risk passes.1

CONSEQUENCE OF PASSING OF  
RISK TO BUYER

2. Once it has been established that the risk passed before 
loss or damage to the goods occurred, decisions routinely 
require the buyer to pay the price unless it is established 
that the seller was responsible for the loss or damage.2 
Most, but not all, of these decisions cite both article 53 and 
article 66.3

3. If the goods are lost or damaged before the risk has 
passed, non-delivery or delivery of the damaged goods is a 
breach of the seller’s obligation to deliver conforming goods 
(articles 30, 35, and 36). In that case, the buyer’s obligation 
to pay the price may be discharged if the buyer avoids the 
contract (articles 49 and 81), or the price may be reduced 
(article 50). On the other hand, several decisions cite arti- 
cle 66 for the proposition that a buyer is not obligated to pay 
the price for lost or damaged goods it did not receive.4 

4. In a case where the goods were taken over by the buyer 
at the seller’s warehouse, but where the contract included a 
“Delivered at Frontier” clause according to which the risk 
passes at the border, an arbitral tribunal held that the time 
for examining the goods under article 38 is the moment of 

the passing of the risk because the seller is only liable for 
non-conformities that existed at the time of the passing of 
the risk.5

EXCEPTION WHEN LOSS OR DAMAGE DUE TO 
SELLER’S ACTS OR OMISSIONS

5. Although the buyer normally is not discharged from 
its obligation to pay the price if the goods are lost or dam-
aged after the risk has passed to the buyer, the “unless” 
clause of article 66 provides an exception to this rule. If it 
is established that the loss or damage was due to an act or 
omission of the seller, the buyer’s obligation to pay may be 
discharged. Some arbitral tribunals, addressing CIF sales of 
a chemical substance, found that the seller’s failure to give 
the carrier agreed instructions on the temperature at which 
the goods were to be stored during carriage caused the goods 
to be damaged through melting and leakage, and the seller 
was held liable for the loss or damage.6 Another decision 
found that the seller was liable for damage to the goods that 
occurred due to improper packaging prior to the passing of 
the risk to the buyer or carrier.7 Another decision suggested, 
without citing article 66, that the seller would be liable for 
deterioration of the goods (live sheep) during shipment if 
the seller’s instruction to the carrier caused the overloading 
of the truck, and thus caused the bad physical condition of 
the sheep.8 According to several cases, the buyer bears the 
burden of proving that a loss or damage was due to the act or 
omission of the seller; in none of these cases has the buyer 
carried this burden.9

6. This exception to the buyer’s obligation to pay is 
distinct from the seller’s continuing liability under arti-
cle 36 (1) for non-conformities that exist at the time the 
risk of loss passes even if they do not become apparent 
until a later time; the exception in the “unless” clause of 
article 66 is also distinct from the seller’s liability under 
article 36 (2) for non-conformities that arise subsequent 
to passage of risk if the seller has guaranteed the goods 
against these non-conformities.
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