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PRIOR UNIFORM LAW

ULIS, article 79.

Commentary

Loss of right by buyer to avoid or require substitute goods,
paragraph (1)

1. Article 67 states that "the buyer loses his right to declare the con-
tract avoided or to require the seller to deliver substitute goods if it is
impossible for him to make restitution of the goods substantially in the
condition in which he received them".

2. The rule in paragraph (1) recognizes that the natural consequen-
ces of the avoidance of the contract or the delivery of substitute goods
is the restitution of that which has already been delivered under the
contract. Therefore, if the buyer cannot return the goods, or cannot re-
turn them substantially in the condition in which he received them, he
loses his right to declare the contract avoided under article 45 or to re-
quire the delivery of substitute goods under article 42.

3. It is not necessary that the goods be in the identical condition in
which they were received; they need be only in "substantially" the same
condition. Although the term "substantially" is not defined, it indi-
cates that the change in condition of the goods must be of sufficient im-
portance that it would no longer be proper to require the seller to retake
the goods as the equivalent of that which he had delivered to the buyer
even though the seller had been in fundamental breach of the contract. I

Exceptions, paragraph (2)

4. Paragraph (2) states three exceptions to the above rule. The
buyer should be able to avoid the contract or require substitute goods
even though he cannot make restitution of the goods substantially in
the condition in which he received them (1) if the impossibility of doing
so is not due to his own act or omission, (2) if the goods or part of them
have perished or deteriorated as a result of the normal examination of
the goods by the buyer provided for in article 36, and (3) if part of the
goods have been sold in the normal course of business or have been
consumed or transformed by the buyer in the course of normal use be-
fore the lack of conformity with the contract was discovered or ought
to have been discovered.

5. A fourth exception to the rule stated in article 67 (1) is to be
found in article 82 which states that if the seller has committed a funda-
mental breach of contract, the passage of the risk of loss under article
79, 80 or 81 does not impair the remedies available to the buyer on ac-
count of such breach.s

Article 68

[Buyer's retention of other remedies]
The buyer who has lost the right to declare the contract

avoided or to require the seller to deliver substitute goods
in accordance with article 67 retains all other remedies.

PRIOR UNIFORM LAW

ULIS, article 80.

Commentary

Article 68 makes it clear that the loss of the right to declare the con-
tract avoided or to require the seller to deliver substitute goods because
he cannot return the goods substantially in the condition in which he re-
ceived them does not deprive the buyer of the right to claim damages
under article 41 (1) (b), to require that any defects be cured under ar-
ticle 42, or to declare the reduction of the price under article 46.

I The buyer may require the delivery of substitute goods under article
42 or, with the exception of article 45 (1) (b), declare the avoidance of
the contract only if the seller is in fundamental breach of the contract.
2 See para. 2 of the commentary to article 82.

Article 69

[Accounting for benefits in case of restitution]
(1) If the seller is bound to refund the price, he must

also pay interest thereon from the date on which the price
was paid.
(2) The buyer must account to the seller for all bene-

fits which he has derived from the goods or part of them:
(a) if he must make restitution of the goods or part of

them; or
(b) if it is impossible for him to make restitution of all

or part of the goods or to make restitution of all or part
of the goods substantially in the condition in which he re-
ceived them, but he has nevertheless declared the con-
tract avoided or required the seller to deliver substitute
goods.

PRIOR UNIFORM LAW

ULIS. article 81.

Commentary

1. Article 69 reflects the principle that a party who is required to re-
fund the price or return the goods because the contract has been avoid-
ed or because of a request for the delivery of substitute goods must ac-
count for any benefit which he has received by virtue of having had
possession of the money or goods. Where the obligation arises because
of the avoidance of the contract, it is irrelevant which party's failure
gave rise to the avoidance of the contract or who demanded
restitution.'

2. Where the seller is under an obligation to refund the price, he
must pay interest from the date of payment to the date of refund. The
obligation to pay interest is automatic because it is assumed that the sel-
ler has benefited from being in possession of the purchase price during
this period. Since the obligation to pay interest partakes of the seller's
obligation to make restitution and not of the buyer's right to claim da-
mages, the rate of interest payable would be based on that current at
the seller's place of business.

3. Where the buyer must return the goods, it is less obvious that he
has benefited from having had possession of the goods. Therefore, pa-
ragraph (2) specifies that the buyer is liable to the seller for all benefits
which he has derived from the goods only if (1) he is under an obliga-
tion to return them or (2) it is impossible for him to make restitution of
the goods or part of them but he has nevertheless exercised his right to
declare the contract avoided or to require the seller to deliver substitute
goods.

SECTION IV. DAMAGES

Article 70

[General rule for calculation of damages]
Damages for breach of contract by one party consist

of a sum equal to the loss, including loss of profit, suf-
fered by the other party as a consequence of the breach.
Such damages may not exeed the loss which the party in
breach foresaw or ought to have foreseen at the time of
the conclusion of the contract, in the light of the facts
and matters which he then knew or ought to have known,
as a possible consequence of the breach of contract.

I See article 66 (2) and para. 9 of the commentary thereon.
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$ 50,000
s55,000
$51,000
$ 4,000
$ 1,500
$ 5,500

Value the grain would have had if as contracted
Value of grain as delivered

Extra expenses of drying the grain
Loss arising out of breach

Example 70D: The contract provided for the sale of 100 tons of
grain for a total price of $ 50,000 FOB. When delivered the grain had
more moisture in it than allowable under the contract description and,
as a result of the moisture, there had been some deterioration in
quality. The extra cost to Buyer of drying the grain was $ 1,500. If the
grain had been as contracted, its value would have been $ 55,000, but
because of the deterioration caused by the moisture after it was dried
the grain was worth only $ 51,000.

Contract price

Foreseeability

8. The principle of recovery of the full amount of damages suffered
by the party not in breach is subject to an important limitation. The
amount of damages that can be recovered by the party not in breach
"may not exceed the loss which the party in breach foresaw or ought to
have foreseen at the time of the conclusion of the contract, in the light
of the facts and matters which he then knew or ought to have known,
as a possible consequence of the breach of contract". Should a party at
the time of the conclusion of a contract consider that breach of the con-
tract by the other party would cause him exceptionally heavy losses or
losses of an unusual nature, he may make this known to the other party
with the result that if such damages are actually suffered they may be
recovered. This principle of excluding the recovery of damages for un-
foreseeable losses is found in the majority of legal systems.

9. In some legal systems the limitation of damages to those "which
the party in breach foresaw or ought to have foreseen at the time of the

I If the delivery of the defective goods constituted a fundamental
breach of contract, the buyer could avoid the contract. In such a case
he would measure his damages under article 71 or 72 to the extent that
those articles were applicable.

2 Article 70 gives no indication of the time and place at which "the
loss" to the injured party should be measured. Presumably it should be
at the place the seller delivered the goods and at an appropriate point of
time, such as the moment the goods were delivered, the moment the
buyer learned of the non-conformity of the goods or the moment that it
became clear that the non-conformity would not be remedied by the
seller under article 35, 42, 43 or 44, as the case may be.
3 These additional elements of the buyer's damages will often be li-

mited by the requirement of foreseeability discussed in para. 8 infra.

Example 70B: If, prior to Buyer's repudation of the contract in
example 70A, Seller had already incurred $ 15,000 in non-recoverable
expenses in part performance of the contract, the total damages would
equal $ 25,000.
Example 70C: If the product of the part performance in example

70B could be sold as salvage to a third party for $ 5,000, Seller's loss
would be reduced to $ 20,000.
6. Where the seller delivers and the buyer retains defective goods, I

the loss suffered by the buyer might be measured in a number of diffe-
rent ways. If the buyer is able to cure the defect, his loss would often
equal the cost of the repairs. If the goods delivered were machine tools,
the buyer's loss might also include the loss resulting from lowered pro-
duction during the period the tools could not be used.

7. If the goods delivered had a recognized value which fluctuated,
the loss to the buyer would be equal to the difference between the value
of the goods as they exist and the value the goods would have had if
they had been as stipulated in the contract.s Since this formula is in-
tended to restore him to the economic position he would have been in if
the contract had been performed properly, the contract price of the
goods is not an element in the calculation of the damages. To the
amount as calculated above there may be additional damages, such as
those arising out of additional expenses incurred as a result of the
breach}

ULIS, article 82.
PRIOR UNIFORM LAW

Basic damages

3. Article 70 provides that the injured party may recover as dama-
ges "a sum equal to the loss, including loss of profit, suffered ... as a
consequence of the breach". This makes it clear that the basic philoso-·
phy of the action for damages is to place the injured party in the same
economic position he would have been in if the contract had been per-
formed. The specific reference to loss of profit is necessary because in
some legal systems the concept of "loss" standing alone does not in-
clude loss of profit.

4. Since article 70 is applicable to claims for damages by both the
buyer and the seller and these claims might arise out of a wide range of
situations, including claims for damages ancillary to a request that the
party in breach perform the contract or to a declaration of avoidance
of the contract, no specific rules have been set forth in article 70 de-
scribing the appropriate method of determining "the loss ... suffered
. . . as a consequence of the breach." The court or arbitral tribunal
must calculate that loss in the manner which is best suited to the cir-
cumstances. The following paragraphs discuss two common situations
which might arise under article 70 and suggest means of calculating
"the loss ... suffered ... as a consequence of the breach".

5. Where the breach by the buyer occurs before the seller has
manufactured or procured the goods, article 70 would permit the seller
to recover the profit which he would have made on the contract plus
any expenses which he had incurred in the performance of the contract.
The profit lost because of the buyer's breach includes any contribution
to overhead which would have resulted from the performance of the
contract.

Commentary

1. Article 70 introduces the Section containing the rules on dama-
ges in case of a claim under article 41 (1) (b) or article 57 (1) (b) by set-
ting forth the basic rule for the calculation of those damages. Articles
71 and 72 implement article 70 by providing the means of calculating
damages in certain defined cases when the contract has been avoided.
Article 73 provides a rule on mitigation of damages while article 65 pro-
vides the rules on exemption from liability because of an impediment to
performance of the obligation.

2. Article 70 provides the rule for the calculation of damages when-
ever and to the extent that articles 71 and 72 are not applicable. There-
fore, article 70 applies whenever the contract has not been declared
avoided by the party claiming damages, whether or not it could have
been. It also applies where the contract has been avoided but there are
damages in addition to those which can be calculated under article 71
or 72.

Example 70A: The contract provided for the sale for $ 50,000 FOB of
100 machine tools which were to be manufactured by the seller. Buyer
repudiated the contract prior to the commencement of manufacture of
the tools. If the contract had been performed, Seller would have had
total costs of $ 45,000 of which $ 40,000 would have represented costs
incurred only because of the existence of this contract (e.g., materials,
energy, labour hired for the contract or paid by the unit of production)
and $ 5,000 would have represented an allocation to this contract of the
overhead of the firm (cost of borrowed capital, general administrative
expense, depreciation of plant and equipment). Because Buyer repu-
diated to contract, Seller did not expend the $ 40,000 in costs which
would have been incurred by reason of the existence of this contract.
However, the $ 5,000 of overhead which were allocated to this contract
were for expenses of the business which were not dependent on the exis-
tence of the contract. Therefore, those expenses could not be reduced
and, unless the Seller has made other contracts which have used his en-
tire productive capacity during the period of time in question, as a re-
sult of Buyer's breach Seller has lost the allocation of $ 5,000 to over-
head which he would have received if the contract had been performed.
Thus, the loss for which Buyer is liable in this example is $ 10,000.

Contract price $ 50,000
Expenses of performance which could be saved $40,000
Loss arising out of breach $ 10,000
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conclusion of the contract" is not applicable if the non-performance of
the contract was due to the fraud of the non-performing party. How-
ever, no such rule exists in this Convention.

Article 71

[Damages in case of avoidance and substitute
transaction]

If the contract is avoided and if, in a reasonable
manner and within a reasonable time after avoidance,
the buyer has bought goods in replacement or the seller
has resold the goods, the party claiming damages may re-
cover the difference between the contract price and the
price in the substitute transaction and any further dama-
ges recoverable under the provisions of article 70.

PRIOR UNIFORM LAW

ULIS, article 85.

Commentary

I. Article 71 sets forth a means of calculating damages when the
contract has been avoided and replacement goods have in fact been
purchased or the seller has in fact resold the goods.

Basic formula

2. In such case the injured party may "recover the difference be-
tween the contract price and the price in the substitute transaction",
Le. the price paid for the goods bought in replacement or that obtained
in the resale. In addition, he may recover any further damages recover-
able under article 70.)

3. If the contract has been avoided, the formula contained in this
article will often be the one used to calculate the damages owed the in-
jured party since, in many commercial situations, a substitute trans-
action will have taken place. If the substitute transaction occurs in a
different place from the original transaction or is on different terms,
the amount of damages must be adjusted to recognize any increase in
costs (such as increased transportation) less any expenses saved as a
consequence of the breach.
4. Article 71 provides that the injured party can rely on the diffe-

rence between the contract price and the price in the substitute trans-
action only if the resale or cover purchase were made in a reasonable
manner. For the substitute transaction to have been made in a reason-
able manner within the context of article 71, it must have been made in
such a manner as is likely to cause a resale to have been made at the
highest price reasonably possible in the circumstances or a cover pur-
chase at the lowest price reasonably possible. Therefore, the substitute
transaction need not be on identical terms of sale in respect of such
matters as quantity, credit or time of delivery so long as the transaction
was in fact in substitution for the transaction which was avoided.

s. It should also be noted that the time limit within which the resale
or cover purchase must be made for it to be the basis for calculating da-
mages under article 71 is "a reasonable time after avoidance". There-
fore, this time limit does not begin until the injured party has in fact de-
clared the contract avoided.
6. If the resale or cover purchase is not made in a reasonable man-

ner or within a reasonable time after the contract was avoided, dama-
ges would be calculated as though no substitute transaction had taken
place. Therefore, resort would be made to article 72 and, if applicable,
to article 70.

7. If resort is made to article 72, the difference between the con-
tract price and the market price is calculated as of the time the party
claiming damages first has the right to declare the contract avoided,
which is also the earliest moment in time that the difference between
the contract price and the price received on resale or paid for the cover
purchase may be calculated under article 71.

) See paras. 8 and 9 infra.

Additional damages

8. Article 71 recognizes that the injured party may incur further da-
mages which would not be compensated by the basic formula. These
further damages are recoverable under article 70.
9. The most usual type of further damages to be recovered under

article 70 would be the additional expenses which may have been
caused as a result of the receipt of non-conforming goods or the neces-
sity to purchase substitute goods as well as losseswhich may have been
caused if goods purchased in the substitute transaction could not be de-
livered by the original contract date. The amount of the recoverable da-
mages of this type is often limited by the requirement of foreseeability
in article 70.2

Article 72

[Damages in case of avoidance and no substitute
transaction]

(1) If the contract is avoided and there is a current
price for the goods, the party claiming damages may, if
he has not made a purchase or resale under article 71, re-
cover the difference between the price fixed by the con-
tract and the current price at the time he first had the
right to declare the contract avoided and any further da-
mages recoverable under the provisions of article 70.
(2) For the purposes of paragraph (1) of this article,

the current price is the price prevailing at the place where
delivery of the goods should have been made or, if there
is no current price at that place, the price at another place
which serves as a reasonable substitute, making due
allowance for differences in the cost of transporting the
goods.

PRIOR UNIFORM LAW

ULIS, article 84.

Commentary

1. Article 72 sets forth an alternative means of measuring damages
where the contract has been avoided but no substitute transaction was
entered into under article 71.

Basic formula

2. Where the contract has been avoided, both parties are released
from any future performance of their obligations) and restitution of
that which has already been delivered may be required.I Therefore, the
buyer would normally be expected to purchase substitute goods or the
seller to resell the goods to a different purchaser. In such a case the
measure of damages could normally be expected to be the difference
between the contract price and the resale or repurchase price as is pro-
vided under article 71.
3. Article 72 permits the use of such a formula even though no re-

sale or cover purchase took place in fact or where it is impossible to de-
termine which was the resale or purchase contract in replacement of the
contract which was breachedl or where the resale or purchase was not

2 See para. 8 of the commentary to article 70.

) Article 66 (1).
2 Article 66 (2). If the contract calls for delivery by instalments, ar-

ticle 64 (3) allows avoidance of the contract and a demand for restitu-
tion in respect of deliveries already made only "if, by reason of their in-
terdependence, those deliveries could not be used for the purpose con-
templated by the parties at the time of the conclusion of the contract. "
3 If the seller has a finite supply of the goods in question or the buyer

has a finite need for such goods, it may be clear that the seller has re-
sold or that the buyer has made a cover purchase, as the case may be.
However, if the injured party is constantly in the market for goods of
the type in question, it may be difficult or impossible to determine


