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greater than the buyer's loss from having non-conforming goods.
Therefore, paragraph (2) provides that the buyer can "require delivery
of substitute goods only if the lack of conformity constitutes a funda-
mental breach and a request for substitute goods is made either in con-
junction with notice under article 37 or within a reasonable time there-
after."

13. If the buyer does require the seller to deliver substitute goods,
he must be prepared to return the unsatisfactory goods to the seller.
Therefore, article 67 (I) provides that, subject to three exceptions set
forth in article 67 (2), "the buyer loses his right ... to require the seller
to deliver substitute goods if it is impossible for him to make restitution
of the goods substantially in the condition in which he received them".

Buyer's right to remedy the lack of conformity

14. In place of requesting the seller to perform pursuant to this ar-
ticle, the buyer may find it more advantageous to remedy the defective
performance himself or to have it remedied by a third party. Article 73,
which requires the party who relies on a breach of contract to mitigate
the loss, authorizes such measures to the extent that they are reasonable
in the circumstances.

Article 43

[Fixing of additional period for performance]
(1) The buyer may fix an additional period of time of

reasonable length for performance by the seller of his
obligations.
(2) Unless the buyer has received notice from the seller

that he will not perform within the period so fixed, the
buyer may not, during that period, resort to any remedy
for breach of contract. However, the buyer is not depriv-
ed thereby of any right he may have to claim damages for
delay in the performance.

PRIOR UNIFORM LAW

ULIS, articles 27 (2), 31 (2), 44 (2) and 5I.

Commentary

1. Article 43 states the right of the buyer to fix an additional period
of time of reasonable length for performance by the seller of his obliga-
tions and specifies one of the consequences of his having fixed such a
period.

Fixing additional period, paragraph (1)

2. Article 43 is a companion of article 42 which states the right of
the buyer to require performance of the contract by the seller and
which anticipates the aid of a court or arbitral tribunal in enforcing
that right. If the seller delays performing the contract, the judicial pro-
cedure for enforcement may require more time than the buyer can
afford to wait. It may consequently be to the buyer's advantage to
avoid the contract and make a substitute purchase from a different sup-
plier. However, it may not be certain that the seller's delay constitutes a
fundamental breach of contract justifying the avoidance of the con-
tract under article 45 (I) (a).

3. Different legal systems take different attitudes towards the right
of buyer to avoid the contract because of the seller's failure to deliver
on the contract delivery date. In some legal systems the seller's failure
to deliver on the contract delivery date normally authorizes the buyer to
avoid the contract, However, in a given case the court or tribunal may
decide that the buyer may not avoid the contract at that time because
the failure to deliver on the contract delivery date was either not suffi-
ciently serious or the buyer had waived his right to prompt delivery. In
other legal systems the seller can request a period of grace from a court
or tribunal which, in effect, establishes a new delivery date'! In still

1 Cf. article 41 (3). See para. 5 below.

other legal systems the general rule is that late delivery of the goods
does not authorize the buyer to avoid the contract unless the contract
provided for such a remedy or unless, after the seller's breach, the
buyer specifically fixed a period of time within which the seller had to
deliver the goods.
4. This Convention specifically rejects the idea that in a commer-

cial contract for the international sale of goods the buyer may, as a ge-
neral rule, avoid the contract merely because the contract delivery date
has passed and the seller has not as yet delivered the goods. In these cir-
cumstances the buyer may do so if, and only if, the failure to deliver on
the contract delivery date causes him substantial detriment and the sel-
ler foresaw or had reason to foresee such a result.t

5. As a result of this rule in this Convention there was no reason to
allow the seller to apply to a court for a delay of grace, as is permitted
in some legal systems. Moreover, the procedure of applying to a court
for a delay of grace is particularly inappropriate in the context of inter-
national commerce, especially since this would expose the parties to the
broad discretion of a judge who would usually be of the same nationali-
ty as one of the parties. Therefore, article 27 (3) provides that "No pe-
riod of grace may be granted to the seller by a court or arbitral tribunal
when the buyer resorts to a remedy for breach of contract."

6. Although the buyer can declare the contract avoided in any case
in which the delay in delivery constitutes a fundamental breach, this
will not always be a satisfactory solution for him. Once the seller is late
in performing, the buyer may be legitimately doubtful that the seller
will be able to perform by the time that performance will be essential
for the buyer. This situation is similar to the problems raised by an an-
ticipatory breach under articles 62, 63 and 64. Furthermore, in most
contracts for the sale of goods on the point of time at which the detri-
ment to the buyer would become sufficiently substantial to constitute a
fundamental breach would be somewhat imprecise. Therefore, article
43 (1) authorizes the buyer to fix an additional period of time of
reasonable length for performance by the seller of his obligations. This
may entail the delivery of all or part of the goods, the remedy of any
lack of conformity by repair of the goods of the delivery of substitute
goods or the performance of any other act which would constitute per-
formance of the seller's obligations. However, article 45 (I) (b) allows
the buyer to declare the contract avoided only "if the seller has not deli-
vered the goods" within the additional period of time.

7. The procedure authorized by article 43 (I) of fixing an additional
period of time after which the buyer can declare the contract avoided if
the goods have not been delivered would have the danger that a buyer
could turn an inconsequential delay which would not justify declaring
the contract avoided for fundamental breach under article 45 (1) (a)
into a basis for declaring the contract avoided under article 45 (1) (b).
Therefore, article 43 (I) says that the additional period must be "of rea-
sonable length". This period may be fixed either by specifying the date
by which performance must be made (e.g. 30 September) or by specify-
ing a time period (e.g. "within one month from today"). A general de-
mand by the buyer that the seller perform or that he perform
"promptly" or the like is not a "fixing" of a period of time under ar-
ticle 43 (I).
8. It should be pointed out that, although the procedure envisaged

by article 43 (1) has a certain parentage in the German procedure of
"Nachfrist" and the French procedure of a "mise en demeure, .. in Ih
current form it does not partake of either one. In particular. the proce-
dure envisaged by article 43 (I) is not mandatory and need not be used
in order to declare the contract avoided if the delay in performance
amounts to a fundamental breach.

Buyer's other remedies, paragraph (2)

9. In order to protect the seller who may be preparing to perform
the contract as requested by the buyer, perhaps at considerable ex-
pense, during the additional period of time of reasonable length the
buyer may not resort to any remedy for breach of contract, unless the

2 Article 23, which defines "fundamental breach", and article 45
(1) (a), which authorizes the buyer to declare the contract avoided for
fundamental breach.
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buyer has received notice from the seller that he will not comply with
the request. Once the additional period of time has expired without per-
formance by the seller, the buyer may not only avoid the contract under
article 45 (1) (b) but may resort to any other remedy he may have.
10. In particular, the buyer may claim any damages he may have

suffered because of the delay in performance. Such damages may arise
even though the seller has performed his obligations within the additio-
nal period of time fixed by the buyer.

Article 44

[Seller's right to remedy failure to perform]
(1) Unless the buyer has declared the contract avoided

in accordance with article 45, the seller may, even after
the date for delivery, remedy at his own expense any fai-
lure to perform his obligations, if he can do so without
such delay as will amount to a fundamental breach of
contract and without causing the buyer unreasonable in-
convenience or uncertainty of reimbursement by the sel-
ler of expenses advanced by the buyer. The buyer retains
any right to claim damages as provided for in this Con-
vention.
(2) If the seller requests the buyer to make known

whether he will accept performance and the buyer does
not comply with the request within a reasonable time, the
seller may perform within the time indicated in his re-
quest. The buyer may not, during that period of time, re-
sort to any remedy which is inconsistent with perform-
ance by the seller.
(3) A notice by the seller that he will perform within a

specified period of time is assumed to include a request,
under paragraph (2) of this article, that the buyer make
known his decision.
(4) A request or notice by the seller under paragraphs

(2) and (3) of this article is not effective unless received
by the buyer.

PRIOR UNIFORM LAW

ULIS, article 44 (1).

Commentary

I. Article 44 regulates the right of the seller to remedy any failure
to perform his obligations under the contract and this Convention after
the date for delivery. It is a companion article to article 35 which regu-
lates the right of the seller to remedy any failure to perform his obliga-
tions prior to the date for delivery and to articles 42 and 43 which regu-
late the buyer's right to require performance. The date for delivery is
established in accordance with article 31.

General rule, paragraph (1)

2. Paragraph (1) permits the seller to remedy any failure to perform
his obligations after the date for delivery subject to three conditions:
(I) the sellermust be able to perform without such delay as will amount
to a fundamental breach of contract, (2) the seller must be able to per-
form without causing the buyer unreasonable inconvenience or unrea-
sonable uncertainty of reimbursement by the seller of expenses ad-
vanced by the buyer, and (3) the seller must exercise his right to remedy
his failure to perform prior to the time the buyer has declared the con-
tract avoided.

3. The seller may remedy his failure to perform under this article
even though the failure to perform amounts to a fundamental breach,
so long as that fundamental breach was not a delay in performance.
Thus, even if the failure of the goods to operate at the time of delivery

constituted a fundamental breach of contract, the sellerwould have the
right to remedy the non-conformity in the goods by repairing or re-
placing them, unless the buyer terminated the seller's right by declaring
the contract avoided.
4. Once the seller has remedied his failure to perform or has reme-

died it to the extent that it no longer constitutes a fundamental breach
of contract, the buyer may no longer declare the contract avoided.
5. In some cases the failure of the goods to operate or to operate in

accordance with the contract specifications would constitute a funda-
mental breach only if that failure was not remedied within an appro-
priate period of time. Until the passage of that period of time, the
buyer could not preclude the seller from remedying the non-conformity
by declaring the contract avoided.
6. The rule that the sellermay remedy his failure to perform only if

he can do so without such delay as would amount to a fundamental
breach of contract applies to two different situations: where there is a
complete or substantial failure to deliver the goods and where the
goods as delivered, have such a non-conformity that either at the mo-
ment of delivery, or at some later time, the condition of those goods, if
not remedied, would constitute a fundamental breach of contract. The
seller no longer has the right to remedy the failure to perform after the
delay amounts to a fundamental breach even if the buyer has not as yet
declared the contract avoided.

7. Of course, even if the seller no longer has the right to remedy his
failure to perform under this article, the parties can agree to his doing
so.
8. If the seller has failed to deliver only a small portion of the goods

or there is such a minor non-conformity in the goods that the seller's
failure will never amount to a fundamental breach of contract, the sel-
ler's right to remedy his failure is limited only by the provision that he
cannot remedy the failure if doing so would cause unreasonable incon-
venience to the buyer or uncertainty of reimbursement by the seller of
expenses advanced by the buyer.
9. At some point of time the buyer must be able to use or resell the

goods free of the spector that the seller will claim the right to remedy
his failure to perform. It is clear from the text of article 44 (I) that the
simple fact that the buyer has declared the price reduced or claimed da-
mages is not enough to cut off the seller's right to remedy his failure to
perform.' However, the fact that the buyer has declared the price re-
duced or claimed damages may be a factor in determining whether it
would now be unreasonably inconvenient to the buyer for the seller to
remedy'his failure to perform.

10. It might also be unreasonably inconvenient to the buyer if the
seller needed extensive access to the buyer's place of business in order
to remedy the failure to perform.
11. Article 44 (I) recognizes that the buyer may have to incur cer-

tain expenses in order for the seller to remedy his failure to perform.
This in itself does not give the buyer a reason to refuse to allow the
seller to remedy his failure to perform. However, if the amount of ex-
penses incurred prior to reimbursement by the sellerwould be an unrea-
sonable inconvenience to the buyer or if there was an unreasonable un-
certainty that the buyer would be reimbursed for those expenses, the
buyer may refuse to allow the seller to remedy his failure to perform.
12. The seller's right to remedy his failure to perform under article

44 (I) is a strong right in that it goes against the terms of the contract.
For instance, if the seller has not delivered by the contract delivery date
of I June but delivers on IS June, he has cured his failure to deliver but
he has not and cannot cure his failure to deliver by I June. Never-
theless, article 44 (1) authorizes him to remedy his failure in this man-
ner if he can do so before the delay amounts to a fundamental breach.

I The fact that the buyer has declared a reduction of the price pur-
suant to article 46 will not prevent the seller from curing the defect
since the remedy of price reduction is expressly subject to the seller's
right to cure under article 44 (I). The buyer's right to claim damages is
expressly preserved in article 44 (1) (as it is in article 35) so a claim for
damages, by itself, will not cut off the seller's right to cure. The origi-
nal damage claim will, of course, be modified by the cure.


