
44 Part One. Documents of the Conference

Remedies in respect of the non-conforming part, paragraph (1)

2. Paragraph (I) provides that if the seller has failed to perform
only a part of his obligations under the contract by delivering only a
part of the goods or by delivering some goods which do not conform to
the contract, the provisions of articles 42 to 46 apply in respect of the
quantity which is missing or which does not conform to the contract. In
effect, this paragraph provides that the buyer can avoid a part of the
contract under article 45. This rule was necessary because in some legal
systems a party cannot avoid only a part of the contract. In those legal
systems the conditions for determining whether the contract can be
avoided at all must be determined by reference to the entire contract.
However, under article 47 (I) it is clear that under this Convention the
buyer is able to avoid a part of the contract if the criteria for avoidance
are met as to that part.

Remedies in respect of the entire contract, paragraph (2)

3. Paragraph (2) provides that the buyer may avoid the entire con-
tract "only if the failure to make delivery completely or in conformity
with the contract amounts to a fundamental breach of the contract".
Although this provision reiterates the rule which would otherwise be
applied under article 45 (1) (a), it is useful that it be made clear.

4. The use of the word "only" in article 47 (2) also has the effect of
negating the implication which might have been thought to flow from
article 45 (I) (b) that the entire contract could be avoided on the
grounds that the seller failed to deliver a part of the goods within the
additional period of time fixed by the buyer in accordance with article
43 even though such failure to deliver did not in itself amount to a fun-
damental breach of the entire contract.

Article 48

[Early delivery; delivery of excess quantity]
(1) If the seller delivers the goods before the date

fixed, the buyer may take delivery or refuse to take deli-
very.
(2) If the seller delivers a quantity of goods greater

than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of the
excess quantity, he must pay for it at the contract rate.

PRIOR UNIFORM LAW

ULIS, articles 29 and 47.

Commentary

I. Article 48 deals with two situations where the buyer may refuse
to take delivery of goods which have been placed at his disposal.

Early delivery, paragraph (I)

2. Article 48 (I) deals with the situation where goods have been de-
livered to the buyer before the delivery date fixed pursuant to article 31.
If the buyer were forced to accept these goods, it might cause him in-
convenience and expense in storing them longer than anticipated.
Furthermore, if the contract links the day payment is due to the day de-
livery is made, early delivery will force early payment with consequent
interest expense. Therefore, the buyer is given the choice of taking deli-
very of the goods or refusing to take delivery of them when the seller
delivers them prior to the delivery date.

3. The buyer's right to take delivery or to refuse to take delivery is
exercisable upon the fact of early delivery. It does not depend on
whether early delivery causes the buyer extra expense or inconvience.!

1 Nevertheless, the buyer must have a reasonable commercial need to
refuse to take delivery since article 6 requires the observance of good
faith in international trade.

4. However, where the buyer does refuse to take delivery of the
goods under article 48 (l), according to article 75 (2) he will still be
bound to take possession of them on behalf of the seller if the following
four conditions are met: (I) the goods have been placed at his disposal
at their place of destination, (2) he can take possession without pay-
ment of the price, e.g., the contract of sale does not require payment in
order for the buyer to take possession of the documents covering the
goods, (3) taking possession would not cause the buyer unreasonable
inconvenience or unreasonable expense, and (4) neither the seller nor a
person authorized to take possession of the goods on his behalf is pre-
sent at the destination of the goods.

5. If the buyer refuses to take the early delivery, the seller is obli-
gated to redeliver the goods at the time for delivery under the contract.

6. If the buyer does take early delivery of the goods, he may claim
from the seller for any damages he may have suffered unless, under the
circumstances, the acceptance of early delivery amounts to an agreed
modification of the contract pursuant to article 27.2

Excess quantity, paragraph (2)

7. Article 48 (2) deals with the situation where an excess quantity of
goods has been delivered to the buyer.

8. Unless there are other reasons which justify the buyer's refusal
to take delivery, the buyer must accept at least the quantity specified in
the contract. In respect of the excess amount, the buyer may either re-
fuse to take delivery or he may take delivery of some or all of it. If the
buyer refuses to take delivery of the excess quantity, the seller is liable
for any damages suffered by the buyer. If the buyer takes delivery of
some or all of the excess quantity he must pay for it at the contract rate.
9. If it is not feasible for the buyer to reject only the excessamount,

as where the seller tenders a single bill of lading covering the total ship-
ment in exchange for payment for the entire shipment, the buyer may
avoid the contract if the delivery of such an excess quantity constitutes
a fundamental breach. If the delivery of the excess quantity does not
constitute a fundamental breach or if for commercial reasons the buyer
is impelled to take delivery of the shipment, he may claim any damages
he has suffered as a result.

CHAPTER Ill. OBLIGATIONS OF THE BUYER

Article 49

[General obligations]
The buyer must pay the price for the goods and take

delivery of them as required by the contract and this
Convention.

PRIOR UNIFORM LAW

ULIS, article 56.

Commentary

Article 49 states the principal obligations of the buyer and introduces
Chapter III of Part III of the Convention. The principal obligations 01
the buyer are to pay the price for the goods and to take delivery of
them. The buyer must carry out his obligations "as required by the con-
tract and this Convention." Since article 5 of the Convention permits
the parties to exclude its application or to derogate from or vary the
effect of any of its provisions, it follows that in cases of conflict be-
tween the contract and the Convention the buyer must fulfil his obliga-
tions as required by the contract.

2 Article 48 (I) does not refer to the buyer's right to seek damages.
However, the buyer's right to damages is a general right under article
41 (I) (b).


