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Article 76

 (1) If the contract is avoided and there is a current price for the goods, the party 
claiming damages may, if he has not made a purchase or resale under article 75, recover 
the difference between the price fixed by the contract and the current price at the time of 
avoidance as well as any further damages recoverable under article 74. If, however, the 
party claiming damages has avoided the contract after taking over the goods, the current 
price at the time of such taking over shall be applied instead of the current price at the time 
of avoidance.

 (2) For the purposes of the preceding paragraph, the current price is the price  
prevailing at the place where delivery of the goods should have been made or, if there is no 
current price at that place, the price at such other place as serves as a reasonable substitute, 
making due allowance for differences in the cost of transporting the goods.

OVERVIEW

1. Article 76 provides that an aggrieved party may recover 
damages measured by the difference between the contract 
price and the current price for the goods if the contract has 
been avoided, if there is a current price for the goods, and if 
the aggrieved party has not entered into a substitute trans-
action.1 The article designates when and where the current 
price is to be determined. The last clause of the first sentence 
of paragraph (1) also provides that an aggrieved party may 
recover further damages under the general damage formula 
set out in article 74. The article 76 formula is a familiar one.2

RELATION TO OTHER ARTICLES

2. Article 76 is the second of two damage formulas appli-
cable if the contract is avoided. Whereas article 75 calcu-
lates damages concretely by reference to the price in an 
actual substitute transaction, article 76 calculates damages 
abstractly by reference to the current market price. Under 
the Convention, a concrete calculation of damages is pre-
ferred.3 Paragraph (1) of article 76 provides that its damage 
formula is not available if an aggrieved party has concluded 
a substitute transaction.4 Where an aggrieved seller resold 
fewer goods than the contract quantity, one court calculated 
damages as to the resold goods under article 75 and dam-
ages as to the unsold goods under article 76.5 Another court 
calculated damages under article 76 rather than article 75 
where an aggrieved seller resold the goods to a third party 
at significantly less than both the contract and market price.6 
If there is an insufficient link between the contract and an 
alleged cover purchase, the buyer may claim damages based 
on article 76.7

3. The final clause of the first sentence of article 76 (1) 
provides that an aggrieved party may recover additional 
damages under the general damage formula set out in 
article 74. It has been held that an aggrieved party may 
choose to recover damages under article 74 even when 
it might recover under article 76.8 If the conditions for 
recovery under article 76 are not satisfied, damages may 

nevertheless be recovered under article 74.9 One arbi-
tral tribunal awarded the loss of profit under article 74 as 
damages where no evidence was available on the market 
price.10 Where compensation for loss of profit fully com-
pensates the aggrieved party, it is not entitled to additional 
damages under article 76.11

4. Damages recoverable under article 76 are reduced if 
it is established that the aggrieved party failed to mitigate 
these damages as provided in article 77.12 The reduction is 
the amount by which the loss should have been mitigated. 
See paragraphs 10-11 below.

5. Pursuant to article 6, the seller and buyer may agree to 
derogate from or vary the formula set out in article 76. One 
tribunal has stated that a post-breach agreement settling a 
dispute with respect to a party’s non-performance displaces 
the aggrieved party’s right to recover damages under the 
damage provisions of the Convention.13

CONDITIONS FOR APPLICATION OF ARTICLE 76

6. Article 76 applies if the contract is avoided (see para-
graph 7 below), if there is a current price for the goods (see 
paragraph 8 below), and if the aggrieved party has not con-
cluded a substitute transaction (see paragraph 9 below).14

7. Article 76 is not applicable if the contract has not been 
avoided.15 Thus, the article will not apply if the aggrieved 
party has not declared the contract avoided when entitled to 
do so16 or if the aggrieved party has not made an effective 
declaration of avoidance.17

8. The formula of article 76 can only be applied if there 
is a current price. The current price is the price generally 
charged in the market for goods of the same kind under com-
parable circumstances.18 One tribunal declined to use pub-
lished quotations in a trade magazine because the reported 
quotations were for a different market from that where the 
goods were to be delivered under the contract and adjustment 
of that price was not possible.19 The same tribunal accepted 
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time is this earlier date.28 It has been held that, if notice of 
avoidance is unnecessary because a seller has “unambig-
uously and definitely” declared that it will not perform its 
obligations, the time of avoidance for purposes of article 76 
is determined by the date of the obligor’s declaration of the 
intention not to perform.29 For cases determining what con-
stitutes evidence of a current price, see paragraph 8 above. 
One arbitral tribunal awarded a reasonable amount of dam-
ages where the parties failed to establish the market price.30 
Where the current market price is lower than the contract 
price, the buyer suffers no damages if the claim is based on 
article 76.31 One arbitral tribunal used the contract price as 
the basis for determining the current price where no other 
evidence was available.32 Another arbitral tribunal refused to 
use the prices in similar contracts of the buyer, and instead 
used the international price of the commodity.33 Where the 
parties have made provision for the calculation of the current 
price in their contract, that price will be deemed to be the 
current price.34

11. Paragraph (2) of article 76 indicates the relevant place 
for determining the current price. Applying this provision, 
one arbitral tribunal held that the relevant place for deter-
mining the current price was the port of delivery.35 Under a 
CIF (“cost, insurance, freight”) contract, the place of deliv-
ery is the port of departure.36 In another case the court deter-
mined the place of delivery to be the final port of destination 
under a CFR contract.37 

BURDEN OF PROOF

12. Although article 76 is silent on which party has the bur-
den of establishing the elements of that provision, decisions 
have placed this burden on the party claiming damages.38

as the current price a price negotiated by the aggrieved seller 
in a substitute contract that was not ultimately concluded.20 
Another tribunal found that the aggrieved party was unable 
to establish the current price for coal generally or for coal of 
a particular quality because the requirements of buyers vary 
and there is no commodity exchange.21 Another court sug-
gested that the “auction realisation” value of goods held by 
an insolvent buyer might be relevant if the aggrieved seller 
were to seek to recover under article 76.22 Stating that the 
seller’s lost profit was to be established under article 76, a 
court affirmed an award of damages to an aggrieved seller 
in the amount of 10 per cent of the contract price because 
the market for the goods (frozen venison) was declining and 
the seller set its profit margin at 10 per cent, which was the 
lowest possible rate.23 It has also been held that a current 
price for purposes of article 76 can be established using the 
methodology in article 55 for determining the price under 
a contract that does not expressly or implicitly fix or make 
provision for determining the price.24

9. Damages may not be recovered under article 76 if the 
aggrieved party has purchased substitute goods. Where a 
seller failed to deliver the goods and the aggrieved buyer 
bought no substitute goods, the buyer’s damages were to be 
calculated under article 76.25

CALCULATION OF DAMAGES

10. An aggrieved party is entitled to recover the differ-
ence between the contract price and the current price at the 
time and place indicated by article 76.26 The time at which 
the current price is to be determined is the date of effective 
avoidance of the contract;27 if the aggrieved party has taken 
over the goods before avoidance, however, the relevant 
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