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PRIOR UNIFORM LAW

ULIS, article 79.

Commentary

Loss of right by buyer to avoid or require substitute goods,
paragraph (1)

1. Article 67 states that "the buyer loses his right to declare the con-
tract avoided or to require the seller to deliver substitute goods if it is
impossible for him to make restitution of the goods substantially in the
condition in which he received them".

2. The rule in paragraph (1) recognizes that the natural consequen-
ces of the avoidance of the contract or the delivery of substitute goods
is the restitution of that which has already been delivered under the
contract. Therefore, if the buyer cannot return the goods, or cannot re-
turn them substantially in the condition in which he received them, he
loses his right to declare the contract avoided under article 45 or to re-
quire the delivery of substitute goods under article 42.

3. It is not necessary that the goods be in the identical condition in
which they were received; they need be only in "substantially" the same
condition. Although the term "substantially" is not defined, it indi-
cates that the change in condition of the goods must be of sufficient im-
portance that it would no longer be proper to require the seller to retake
the goods as the equivalent of that which he had delivered to the buyer
even though the seller had been in fundamental breach of the contract. I

Exceptions, paragraph (2)

4. Paragraph (2) states three exceptions to the above rule. The
buyer should be able to avoid the contract or require substitute goods
even though he cannot make restitution of the goods substantially in
the condition in which he received them (1) if the impossibility of doing
so is not due to his own act or omission, (2) if the goods or part of them
have perished or deteriorated as a result of the normal examination of
the goods by the buyer provided for in article 36, and (3) if part of the
goods have been sold in the normal course of business or have been
consumed or transformed by the buyer in the course of normal use be-
fore the lack of conformity with the contract was discovered or ought
to have been discovered.

5. A fourth exception to the rule stated in article 67 (1) is to be
found in article 82 which states that if the seller has committed a funda-
mental breach of contract, the passage of the risk of loss under article
79, 80 or 81 does not impair the remedies available to the buyer on ac-
count of such breach.s

Article 68

[Buyer's retention of other remedies]
The buyer who has lost the right to declare the contract

avoided or to require the seller to deliver substitute goods
in accordance with article 67 retains all other remedies.

PRIOR UNIFORM LAW

ULIS, article 80.

Commentary

Article 68 makes it clear that the loss of the right to declare the con-
tract avoided or to require the seller to deliver substitute goods because
he cannot return the goods substantially in the condition in which he re-
ceived them does not deprive the buyer of the right to claim damages
under article 41 (1) (b), to require that any defects be cured under ar-
ticle 42, or to declare the reduction of the price under article 46.

I The buyer may require the delivery of substitute goods under article
42 or, with the exception of article 45 (1) (b), declare the avoidance of
the contract only if the seller is in fundamental breach of the contract.
2 See para. 2 of the commentary to article 82.

Article 69

[Accounting for benefits in case of restitution]
(1) If the seller is bound to refund the price, he must

also pay interest thereon from the date on which the price
was paid.
(2) The buyer must account to the seller for all bene-

fits which he has derived from the goods or part of them:
(a) if he must make restitution of the goods or part of

them; or
(b) if it is impossible for him to make restitution of all

or part of the goods or to make restitution of all or part
of the goods substantially in the condition in which he re-
ceived them, but he has nevertheless declared the con-
tract avoided or required the seller to deliver substitute
goods.

PRIOR UNIFORM LAW

ULIS. article 81.

Commentary

1. Article 69 reflects the principle that a party who is required to re-
fund the price or return the goods because the contract has been avoid-
ed or because of a request for the delivery of substitute goods must ac-
count for any benefit which he has received by virtue of having had
possession of the money or goods. Where the obligation arises because
of the avoidance of the contract, it is irrelevant which party's failure
gave rise to the avoidance of the contract or who demanded
restitution.'

2. Where the seller is under an obligation to refund the price, he
must pay interest from the date of payment to the date of refund. The
obligation to pay interest is automatic because it is assumed that the sel-
ler has benefited from being in possession of the purchase price during
this period. Since the obligation to pay interest partakes of the seller's
obligation to make restitution and not of the buyer's right to claim da-
mages, the rate of interest payable would be based on that current at
the seller's place of business.

3. Where the buyer must return the goods, it is less obvious that he
has benefited from having had possession of the goods. Therefore, pa-
ragraph (2) specifies that the buyer is liable to the seller for all benefits
which he has derived from the goods only if (1) he is under an obliga-
tion to return them or (2) it is impossible for him to make restitution of
the goods or part of them but he has nevertheless exercised his right to
declare the contract avoided or to require the seller to deliver substitute
goods.

SECTION IV. DAMAGES

Article 70

[General rule for calculation of damages]
Damages for breach of contract by one party consist

of a sum equal to the loss, including loss of profit, suf-
fered by the other party as a consequence of the breach.
Such damages may not exeed the loss which the party in
breach foresaw or ought to have foreseen at the time of
the conclusion of the contract, in the light of the facts
and matters which he then knew or ought to have known,
as a possible consequence of the breach of contract.

I See article 66 (2) and para. 9 of the commentary thereon.


