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Article 62

The seller may require the buyer to pay the price, take delivery or perform his
other obligations, unless the seller has resorted to a remedy which is inconsistent with this

requirement.

OVERVIEW

1. Article 62 entitles the seller to require the buyer to per-
form its obligations. This remedy is generally recognized in
civil law systems, whereas common law systems generally
allow for the remedy (often under the designation “specific
performance”) only in limited circumstances.' Article 62 paral-
lels article 46, which also provides this remedy for a buyer who
suffers a breach of contract by the seller.” Within the section on
the seller’s remedies, the right to performance of the buyer’s
obligations is set forth at the beginning of the various remedies
available to the seller, mirroring the position occupied by the
buyer’s parallel remedy for breach of contract by the seller.?

2. Article 62 is frequently implemented or cited by judges
and arbitrators in that it enables the seller to require payment
of the price of the goods sold.* On the other hand, as shown
in case law, it is very rare that a seller takes legal action to
claim specific performance of the obligation to take delivery
of the goods® or that court decisions cite article 62 in connec-
tion with the obligation to take delivery.® Most often, the seller
prefers, when faced with a buyer who refuses to take delivery
of the goods, to avoid the contract and claim damages.

GENERAL CONDITIONS RELATING TO THE
SELLER’S RIGHT TO REQUIRE PERFORMANCE

3. As can be seen from the provision, the seller’s right to
require performance applies to all the buyer’s obligations.
The seller has to have suffered a breach of contract,” but the
nature and extent of the breach are immaterial.

4. The right to require performance under article 62 is

subject to two kinds of limitations: the first is set forth in
article 62 itself; the second results from article 28.

Notes

5. Under article 62, a seller is deprived of the right to
require the buyer to perform its obligations if it has “resorted
to a remedy which is inconsistent” with requiring perfor-
mance. Cases of inconsistency are varied. Inconsistency
exists, inter alia, in the event of avoidance (article 64)® or,
where an additional period of time has been fixed for per-
formance by the buyer (article 63 (1)), during that period
(article 63 (2)). Similarly, a seller who sold goods which
had to be preserved by the seller as provided for in arti-
cle 88 is deprived of the right to require the buyer to take
delivery of them.

6. The second limitation derives from article 28 of the
Convention, under which a court is not bound to order spe-
cific performance in the seller’s favour, even if that would
otherwise be required under article 62, if the court would not
do so under its domestic law in respect of similar contracts
not governed by the Convention.’

IMPLEMENTATION

7. In order to be able to rely on its rights under article 62,
a seller has to “require” performance of the buyer’s obli-
gations. Accordingly, there must be a clear demand by the
seller that the buyer fulfil the obligation at issue.'® No prior
notice of the breach or other particular formality on the part
of the seller is necessary.

8. The seller’s right to require the buyer to perform its
obligations is not confined by the Convention to a particular
period of time."" This right is subject to the normal periods
of limitation imposed by applicable national law or, insofar
as it applies, by the Convention on the Limitation Period in
the International Sale of Goods.

'For further comments on the matter, see the Digest for article 28, paragraph 1.

2See the Digest for article 46.
31bid.
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