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Article 61

(1) If the buyer fails to perform any of his obligations under the contract or this

Convention, the seller may:

(a) Exercise the rights provided in articles 62 to 65;

(b) Claim damages as provided in articles 74 to 77.

(2) The seller is not deprived of any right he may have to claim damages by

exercising his right to other remedies.

(3) No period of grace may be granted to the buyer by a court or arbitral tribunal
when the seller resorts to a remedy for breach of contract.

REMEDIES AVAILABLE TO THE SELLER
(ARTICLE 61 (1))

1. Article 61 (1) describes in general terms the various
remedies available to the seller when the buyer does not per-
form one of its obligations. Where it states that the seller
may “exercise the rights provided in articles 62 to 65,” arti-
cle 61 (1) (a) merely refers to those provisions: each of the
referenced provisions itself authorizes an aggrieved seller
to exercise the rights described therein, so that those rights
would be available to the seller even in the absence of the
reference in article 61 (1) (a).! However, in stating that the
seller may ‘““claim damages as provided in articles 74 to 77,”
article 61 (1) (b) serves as the legal basis for the seller’s right
to claim compensation for the loss sustained; articles 74 to
77 merely specify the way in which damages, once they are
found to be awardable, are to be measured. It is thus correct
to cite article 61 (1) (b) as the source of a seller’s right to
claim damages, as various court and arbitral decisions have
done,? and not to refer merely to, for example, article 74.

2. Failure on the part of the buyer to perform any one of
its obligations is the only prerequisite for recourse to the
remedies referred to in article 61 (1). Thus, as one decision
stated, an aggrieved seller’s recourse to such remedies is not
subject to the requirement that the seller prove that the buyer
was at fault.® It follows from this, inter alia, that payment
of damages does not require the establishment of wrongful
conduct on the buyer’s part. However, the buyer can, where
applicable, avoid an award of damages if the requirements in
article 79 or 80 are met.

3. Article 61 (1) mentions only the principal remedies
available to an aggrieved seller. Other remedies in addition
to those referred to in this provision may be available when
a seller suffers a breach of contract by the buyer. These rem-
edies are set out in articles 71, 72, 73, 78 and 88 of the Con-
vention.* Unless otherwise agreed, furthermore, the seller
additionally has the right, in principle, to retain the goods
until the buyer has settled the price (article 58 (1) and (2)).
Also, the question arises as to whether the Vienna Conven-
tion applies to setting-off against the sale price claims that a
buyer may have against the seller, such as a damages claim

for non-performance by the seller of an obligation owed to
the buyer. Since nothing in the Convention addresses this
question expressly, most court decisions hold that set-off is
subject to national laws.?

4. One particular implementation difficulty in regard to
article 61 (1) arises in cases where the contract of sale imposes
on the buyer obligations not provided for by the Conven-
tion. As is indicated in article 61 (1), failure by the buyer to
perform “any of his obligations under the contract or this
Convention” gives the seller recourse to the remedies pro-
vided in the Convention, even when the failure relates to a
contractual obligation created by the exercise of party auton-
omy. Thus, in these cases, the national law governing the con-
tract on matters not covered by the Convention does not have
to be applied in order to determine the seller’s remedies, as the
approach generally adopted by the courts confirms.®

CLAIMING DAMAGES IN COMBINATION WITH
OTHER REMEDIES (ARTICLE 61 (2))

5. Article 61 (2) states that the seller is not deprived of
the right to claim damages by choosing to exercise its right
to other remedies.” This provision is particularly useful
when the seller avoids the contract.® CISG articles 75 and 76
indicate how damages are to be calculated in the event of
contract avoidance.’

REFUSAL OF A PERIOD OF GRACE
(ARTICLE 61 (3))

6.  Under article 61 (3), a judge or arbitrator is deprived
of the power to grant the buyer a period of grace for per-
formance of its obligations, including the obligation to pay
the price. Periods of grace provided for by various national
laws have been judged contrary to the needs of international
trade.'® Only the seller can grant the buyer additional periods
of time for performance of contractual obligations." How-
ever, it is generally accepted that domestic rules relating to
insolvency proceedings remain applicable and thus super-
sede article 61 (3)."?
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