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Article 9

(1) The parties are bound by any usage to which they have agreed and by any
practices which they have established between themselves.

(2) The parties are considered, unless otherwise agreed, to have impliedly made
applicable to their contract or its formation a usage of which the parties knew or ought to
have known and which in international trade is widely known to, and regularly observed
by, parties to contracts of the type involved in the particular trade concerned.

INTRODUCTION

1. This provision describes the extent to which parties
to an international sales contract governed by CISG are
bound by usages, as well as by practices that the parties
have established between themselves.! Usages to which the
parties have “agreed”, along with practices that the parties
have established, are covered by article 9 (1); usages that the
parties “have impliedly made applicable to their contract”
are addressed in article 9 (2). In any case, according to one
court, “any applicable practice or usage has the same effect
as a contract.”

2. The validity of usages is outside the Convention’s
scope;® the Convention addresses only their applicabil-
ity.* As a consequence, the validity of usages is governed
by applicable domestic law.’ If a usage is valid, it prevails
over the provisions of the Convention, regardless of whether
the usage is governed by article 9 (1) or by article 9 (2).°
Practices established between the parties and usages
under article 9 (2), however, take a backseat compared to
contractual agreements of the parties.’

USAGES AGREED TO AND PRACTICES
ESTABLISHED BETWEEN THE PARTIES

3. Under article 9 (1), the parties are bound by any usage
to which they have agreed. Such an agreement need not be
explicit,® but—as one court has stated®—may be implicit.
According to one decision, if parties do not want to be bound
by the practices established between themselves, they need
to expressly exclude them.!®

4. According to the same court, article 9 (1)—unlike arti-
cle 9 (2)—does not require that a usage be internationally
accepted in order to be binding; thus the parties are bound
by local usages to which they have agreed as much as inter-
national usages.!! The same court (in a different case) has
stated that usages need not be widely known in order to be
binding under article 9 (1) (as opposed to article 9 (2))."?

5. According to article 9 (1), the parties are also bound
by practices established between themselves—a principle
that, according to one arbitral tribunal, “was extended to
all international commercial contracts by the UNIDROIT

Principles”.”® Article 1.9 (1) of those Principles provides
that “the parties are bound by any usage to which they have
agreed and by any practices which they have established
between themselves.”

6. Several decisions provide examples of practices bind-
ing under article 9 (1). An arbitral panel has found that a
seller was required to deliver replacement parts promptly
because that had become “normal practice” between the par-
ties." In another case, an Italian seller had been filling the
buyer’s orders for many months without inquiring into the
buyer’s solvency; thereafter, the seller assigned its foreign
receivables to a factor, and because the factor did not accept
the buyer’s account, the seller suspended its business rela-
tionship with the buyer; a court held that, based on a prac-
tice established between the parties, the seller was required
to take the buyer’s interest into account in restructuring its
business, and thus the seller was liable for abruptly discon-
tinuing its relationship with the buyer.” In a different deci-
sion, the same court ruled that a seller could not invoke the
rule in CISG article 18 which provides that silence does not
amount to acceptance because the parties had established a
practice in which the seller filled the buyer’s orders without
expressly accepting them.'® In another decision,!” a differ-
ent court ruled that practices established between the parties
may lead to the need to comply with certain form require-
ments, despite the Convention being based upon the princi-
ple of informality. In one case, an arbitral tribunal upheld the
practices established between the parties in relation to the
determination of the contents of the contract via phone.'® In
a different case, a court disregarded the claim by one party
that reservation of title by the seller amounted to a practice
established between the parties, since no proof was given of
such practice.” In a different case, an arbitral tribunal stated
that the practices established between the parties imposed a
certain way of examining the goods.?” One court stated that
practices established between the parties may impact the
way standard contract terms become part of the contract.?!
A different tribunal stated that the fact that the buyer had on
several occasions signed the faxed copy of the order con-
firmation containing standard contract forms established a
practice between the buyer and the seller, a practice “the
buyer has not deviated from . . . once nor has [the buyer]
informed the seller after receipt of the general conditions
that it did not wish the application of these conditions or
wished to apply its own general conditions, if any.” This led
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the court to state that the seller’s standard contract terms had
become part of the contract, since, “[b]y not informing the
seller that it did not accept the general conditions, the buyer
created in any case the expectation that it agreed to the appli-
cation of the general conditions”.? In another case relating to
the incorporation of standard contract terms, one court stated
that “[a]lthough [Buyer]’s counter-offer was not expressly
accepted by the [Seller], it was nevertheless common that
the [Seller] accepted the orders of the [Buyer] and delivered
according thereto, even though [Seller] had not responded to
them.” This led the court to state that this amounted to prac-
tices established between the parties, with the consequence
that “the order of the [Buyer] was the basis for the contract
and the standard terms had been effectively included.”” One
court stated that practices had been established between the
parties, pursuant to which the seller had always to take back
defective goods when providing the buyer with substitutes.*
In one case, the court stated that a contract had also not been
formed in accordance with the practices established between
the parties, even though the same procedure, whereby an
order was made orally by the buyer and confirmed in writ-
ing by the seller, had been followed before. The court held
that the existence of such practices did not absolve the par-
ties of their obligations arising out of article 14 (1) and arti-
cle 18 (1), which provided, respectively, that an offer should
be sufficiently definite and that silence on the part of the
offeree did not in itself amount to acceptance. The court
concluded that, in the case at hand, the seller, who wished
to supply the buyer with a new kind of fabric very different
from the fabrics sold previously, could not rely on the prac-
tices established between the parties for transactions con-
cerning standard fabrics. Since the practices were irrelevant,
the ‘confirmation of order’ should therefore be regarded as
an offer to buy which the buyer had not accepted.?

7. The Convention does not define “practices established
between the parties”. According to one court, “[c]ontrary
to usages, which must be observed in at least one branch
of industry, practices within the meaning of article 9 CISG
are established only between the parties. Practices are con-
duct that occurs with a certain frequency and during a cer-
tain period of time set by the parties, which the parties can
then assume in good faith will be observed again in a similar
instance. Examples are the disregard of notice deadlines, the
allowance of certain cash discounts upon immediate pay-
ment, delivery tolerances, etc.”?® According to some courts,
a practice is binding on the parties pursuant to article 9 (1)
only if the parties’ relationship has lasted for some time and
the practice has appeared in multiple contracts. According
to one tribunal, this requirement is met where the parties
had previously concluded a dozen transactions.”” One court
asserted that article 9 (1) “would require a conduct regularly
observed between the parties . . . [of] a certain duration and
frequency . . . . Such duration and frequency does not exist
where only two previous deliveries have been handled in
that manner. The absolute number is too low”.” Another
court dismissed a seller’s argument that reference on two of
its invoices to the seller’s bank account established a prac-
tice between the parties requiring the buyer to pay at the
seller’s bank. The court held that, even if the invoices arose
from two different contracts between the parties, they were
insufficient to establish a practice under article 9 (1) of the
Convention. According to the court, an established practice
requires a long lasting relationship involving more contracts

of sale.” Another court has stated that one prior transaction
between the parties did not establish “practices” in the sense
of article 9 (1).* One court stated that where the parties had
not concluded any previous contract, no practices could have
been established between the parties.’! According to a differ-
ent court, however, “[i]t is generally possible that intentions
of one party, which are expressed in preliminary business
conversations only and which are not expressly agreed upon
by the parties, can become “practices” in the sense of arti-
cle 9 of the Convention already at the beginning of a busi-
ness relationship and thereby become part of the first con-
tract between the parties”.* This, however, “requires at least
(article 8) that the business partner realizes from these cir-
cumstances that the other party is only willing to enter into
a contract under certain conditions or in a certain form”.*

8. Several courts have stated that the party alleging the
existence of a binding practice or usage bears the burden of
proving that the requirements of article 9 (1) are met.*

BINDING INTERNATIONAL TRADE USAGES
(ARTICLE 9 (2))

9. By virtue of article 9 (2), parties to an international
sales contract may be bound by a trade usage even in the
absence of an affirmative agreement thereto, provided the
parties “knew or ought to have known” of the usage and the
usage is one that, in international trade, “is widely known
to, and regularly observed by, parties to contracts of the type
involved in the particular trade concerned.”* One court has
construed article 9 (2) as providing that “the usages and
practices of the parties or the industry are automatically
incorporated into any agreement governed by the Conven-

tion, unless expressly excluded by the parties”.*

10. Usages that are binding on the parties pursuant to
article 9 (2) prevail over conflicting provisions of the
Convention.”” On the other hand, contract clauses prevail
over conflicting usages, even if the usages satisfy the require-
ments of article 9 (2), because party autonomy is the primary
source of rights and obligations under the Convention, as the
introductory language of article 9 (2) confirms.*® Also, one
court stated that the practices established between the parties
prevail over the usages referred to in article 9 (2).%

11.  As noted in paragraph 9 of this Digest, to be binding
under article 9 (2) a usage must be known by (or be one
that ought to have been known to) the parties, and must be
widely known and regularly observed in international trade.
According to one court this does not require that a usage
be international: local usages applied within commodity
exchanges, fairs and warehouses may be binding under arti-
cle 9 (2) provided they are regularly observed with respect to
transactions involving foreign parties.*’ The court also stated
that a local usage observed only in a particular country may
apply to a contract involving a foreign party if the foreign
party regularly conducts business in that country and has
there engaged in multiple transactions of the same type as
the contract at issue.

12. The requirement that the parties knew or ought to have
known of a usage before it will be binding under article 9 (2)
has been described as requiring that the parties either have
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places of business in the geographical area where the usage
is established or continuously transact business within that
area for a considerable period.*' According to an earlier
decision by the same court, a party to an international sales
contract need be familiar only with those international trade
usages that are commonly known to and regularly observed
by parties to contracts of the same specific type in the specific
geographic area where the party has its place of business.*?

13. There is no difference in the allocation of burden of
proof under articles 9 (1) and (2):* the party that alleges
the existence of a binding usage has to prove the required
elements, at least in those legal systems that consider the
issue as one of fact.** If the party that bears the burden fails
to carry it, an alleged usage is not binding. Thus where a
buyer failed to prove the existence of an international trade
usage to treat a party’s silence after receiving a commercial
letter of confirmation as consent to the terms in the letter,
a contract was found to have been concluded on different
terms.® In another case, a party’s failure to prove an alleged
usage that would have permitted the court to hear the party’s
claim led the court to conclude that it lacked jurisdiction.*®
Similarly, a court has held that, although the Convention’s
rules on concluding a contract (articles 14-24) can be mod-
ified by usages, those rules remained applicable because no
such usage had been proven.”” Where a buyer failed to prove
a trade usage setting the place of performance in the buyer’s
country, furthermore, the place of performance was held to
be in the seller’s State.*® And the European Court of Justice
has stated that, in order for silence in response to a letter
of confirmation to constitute acceptance of the terms con-
tained therein, “it is necessary to prove the existence of such
a usage on the basis of the criteria set out” in article 9 (2) of
the Convention.*

14. There are several examples of fora finding that the par-
ties are bound by a usage pursuant to article 9 (2). A recent
Supreme Court decision recognized an international usage
in the trade with used construction vehicles: they are usually
sold without guarantee (excluding any remedy for defects)
unless the seller did not disclose prior accidents or acts of
sabotage which damaged the vehicle and of which he knew.*
In one case, an arbitral tribunal held that a usage to adjust
the sales price was regularly observed by parties to similar
contracts in the particular trade concerned (minerals).”' In
another decision, a court held that a bill of exchange given
by the buyer had resulted in a modification of the contract,
pursuant to article 29 (1) of the Convention, which post-
poned the date of payment until the date the bill of exchange
was due;’? the court indicated that an international trade
usage binding under article 9 (2) supported its holding. In
yet another case, a court stated that there was a usage in the
particular trade concerned which required the buyer to give
the seller an opportunity to be present when the buyer exam-
ined the goods.™ In a different case, a court stated that usages
as defined under article 9 (2) may impose form requirements
that otherwise do not exist under the Convention.> In a dif-
ferent case, an arbitral tribunal stated, on the basis of the
relevant trade usages, that “the average profit margin of an
organization, irrespective of the area of activity, amounts to
10 per cent.”™ In yet another case, one court stated, after
looking into trade usages as defined by article 9 (2), that
“[i]t appears that the placement of oral orders for goods fol-
lowed by invoices with sales terms is commonplace, and

while every term of the contract is not usually part of the
oral discussion, subsequent written confirmation containing
additional terms are binding unless timely objected to.”*
One court stated that “where international business usages
with respect to certain characteristics [of the goods] exist,
these must be presented as a minimum of quality”¥ pursuant
to article 9 (2) of the Convention.

15. On the other hand, there are examples of courts find-
ing that certain trade usages claimed by one party did not
exist. One court found that in light of the particularity of
the production process and the transportation requirements
of the goods, a testing-before-delivery requirement “cannot
be regarded as a generally accepted and commonly known
usage as is contended by the representatives of the buyer.”*

16. Several decisions have referred to usages when
addressing the question of the interest rate to be applied to
late payments. One court has twice invoked international
usages binding under article 9 (2) of the Convention to solve
the issue. In the first decision, the court stated that payment
of interest “at an internationally known and used rate such
as the Prime Rate” constituted “an accepted usage in inter-
national trade, even when it is not expressly agreed between
the parties”. In the second decision, the court adopted the
same position and commented that the “Convention attrib-
utes [to international trade usages] a hierarchical position
higher than that of the provisions of the Convention”.®
Some courts stated that where the rate of interest has not
been agreed upon by the parties or “if no relevant trade usage
applies under article 9 CISG, interest rates are governed by
the complementary domestic law.”®!

LETTERS OF CONFIRMATION, INCOTERMS
AND THE UNIDROIT PRINCIPLES

17. Several cases have invoked article 9 in determin-
ing whether silence in response to a letter of confirmation
signifies agreement to the terms contained in the letter. In
response to an argument seeking recognition of a usage that
such silence constituted consent to terms in a confirmation,
one court stated that “[dJue to the requirement of interna-
tionality referred to in article 9 (2) CISG, it is not sufficient
for the recognition of a certain trade usage if it is only valid
in one of the two Contracting States. Therefore, [in order to
bind the parties], the rules on commercial letters of confir-
mation would have to be recognized in both participating
States and it would have to be concluded that both parties
knew the consequences . . . . It is not sufficient that the trade
usage pertaining to commercial letters of confirmation exists
only at the location of the recipient of the letter . . . .2
Because the contractual effects of silence in response to a
letter of confirmation were not recognized in the country of
one party, the court found that the terms in the confirmation
had not become part of the contract. Although the court noted
that domestic doctrines attributing significance to silence in
response to a confirmation had no relevance in the context of
international sales law, the court nevertheless suggested that
“a letter of confirmation can have considerable importance in
the evaluation of the evidence”. Another court noted that a
letter of confirmation binds the parties only “if this form of
contract formation can be qualified as commercial practice
under article 9 of the Convention”.%* The court held that such a
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usage, binding under article 9 (2), existed in the case: both par-
ties were located in countries in which “the contractual effect
of commercial communications of confirmation” was recog-
nized; furthermore, the “parties recognized the legal effects
of such a communication” and for that reason should have
expected that “they might be held to those legal effects”.®*
Similarly, one court stated that “silence will in general not
be of any legal effect as far as the CISG is concerned. Nev-
ertheless, silence may—in deviation from article 18 (1) (2)
CISG—result in an acceptance of the terms contained in the
letter of confirmation, if there is a corresponding commercial
usage in terms of article 9 (2) CISG which can be readily
identified by the parties . . . . Such commercial usage can be
assumed if the parties have their places of business in coun-
tries whose laws contain rules on commercial letters of con-
firmation and on the legal effects of silence on the part of the
addressee and if these rules are similar to that under German
law”.% Yet another court rejected the idea that domestic rules
on the effects of silence in response to a letter of confirmation
can be relevant when the Convention is applicable.®

18. Several courts commented on the relationship between
article 9 (2) and INCOTERMS. ¥ After asserting that “INCO-
TERMS are incorporated into the Convention through arti-
cle 9 (2)”,% one court stated that, pursuant to article 9 (2),
“INCOTERMS definitions should be applied to the contract

Notes

despite the lack of an explicit INCOTERMS reference in
the contract.” Thus by incorporating a “CIF” term in their
contract, the court held, the parties intended to refer to the
INCOTERMS definition thereof.® Similar statements occur
in an arbitral award” as well as in other decisions of a court
in a different State.”! In the latter decision, the court inter-
preted an “FOB” clause by referring to the INCOTERMS
even though the parties had not expressly referenced the
INCOTERMS.” More recently, one court stated “[i]n princi-
ple, the Incoterms apply only in case of a definite and express
agreement by the parties, unless there is a practice which the
parties have established between themselves (cf. article 9 (1)
CISG . . .). In lack of an express agreement between the par-
ties, these rules may also be applicable under article 9 (2)
CISG, as their role as usages is widely recognized and regu-
larly observed in international trade, provided, however, that
the applicable Incoterm clause is relevant to the contract . . . .
Finally, even when the Incoterms were not incorporated into
the contract explicitly or implicitly, they are considered as
rules of interpretation . . . .”"”

19. One court has held that the UNIDROIT Principles
of International Commercial Contracts constitute usages
of the kind referred to in article 9 (2) of the Convention.”
Similarly, an arbitral tribunal stated that the UNIDROIT
Principles reflect international trade usages.”
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