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Article 11

 A contract of sale need not be concluded in or evidenced by writing and is not subject 
to any other requirement as to form. It may be proved by any means, including witnesses.

INTRODUCTION 

1. Subject to article 12, article 11 provides that a con-
tract of sale need not be concluded in writing and is not 
subject to any other specific requirement as to form.1 The 
provision thus establishes the principle of freedom from 
form requirements.2 According to one court, this means that  
“[u]nder article 11 CISG, a contract of sale can be con-
cluded informally,”3 without the need for a writing require-
ment to be met,4 which in turn has led one court to state that 
for the purpose of contract conclusion a party’s signature 
was not required.5 In light of the foregoing, it is unsur-
prising that some courts stated that under the Convention 
a contract can be concluded orally,6 and even through the 
conduct of the parties.7  

2. Where, however, the parties have agreed upon a cer-
tain form requirement, that agreement—which may be 
either express or implicit—prevails; consequently, the con-
tract must meet the form requirements agreed upon.8 One 
court held that where the parties agree upon certain form 
requirements, these requirements are to be met not simply 
for evidentiary purposes. Rather, they must be considered as 
having been introduced for validity purposes.9  

3. The party claiming the existence of an agreed form 
requirement bears the burden of proof.10  

4. The principle of freedom from form requirements is 
not only subject to party autonomy, but also to usages appli-
cable pursuant to article 9.11  

5. Several tribunals have expressly stated that the 
 freedom-from-form-requirements rule that article 11 estab-
lishes with regard to concluding a contract constitutes a gen-
eral principle upon which the Convention is based.12 Under 
this principle, the parties are free to modify or  terminate 
their contract in writing, orally, or in any other form. Even 
an implied termination of the contract has been held pos-
sible,13 and it has been held that a written contract may be 
orally modified.14 Some courts stated that a notice of non- 
conformity can be given in any form. basing their decision 
on the general principle of freedom from form requirements 
enshrined in article 11.15 

6. As the Convention’s drafting history states, despite the 
informality rule in article 11 “[a]ny administrative or crim-
inal sanctions for breach of the rules of any State requiring 
that such contracts be in writing, whether for purposes of 
administrative control of the buyer or seller, for purposes of 
enforcing exchange control laws, or otherwise, would still be 
enforceable against a party which concluded the non-written 

contract even though the contract itself would be enforcea-
ble between the parties.”16 

FORM REQUIREMENTS AND EVIDENCE  
OF THE CONTRACT

7. Article 11 also frees the parties from domestic 
requirements relating to the means to be used in proving 
the existence of a contract governed by the Convention. 
One court expressly stated that the Convention “dispenses 
with certain formalities associated with proving the exist-
ence of a contract.”17 It is therefore unsurprising that var-
ious courts have emphasized that “a contract [governed 
by the Convention] can be proven by any means, includ-
ing witnesses.”18 According to one court, this means that  
“[a] contract may be proven by a document, oral rep-
resentations, conduct, or some combination of the three.”19 
At the same time, this means that domestic rules requiring 
a contract to be evidenced in writing in order to be enforce-
able are superseded;20 one court, for instance, stated that 
“[u]nder the CISG, evidence of the oral conversations 
between [seller] and [buyer], relating to the terms of the 
purchase . . ., could be admitted to establish that an agree-
ment had been reached between [the parties].”21 A different 
court even stated that the “[Convention]’s lack of a writing 
requirement allows all relevant information into evidence 
even if it contradicts the written documentation.”22 

8. It is up to those presiding over the tribunal to deter-
mine—within the parameters of the procedural rules of the 
forum—how to evaluate the evidence presented by the par-
ties.23 It is on this basis that one court stated that even though 
the Convention allows the performance of the  contract to be 
proved by means of witnesses, it is up to the court to deter-
mine whether hearing witnesses is helpful at all.24 A different 
court25 stated that a judge may attribute more weight to a 
written document than to oral testimony.

9. For comments on the applicability of the parol  
evidence rule under the Convention, see the Digest for  
article 8.26 

LIMITS TO THE PRINCIPLE OF  
FREEDOM-FROM-FORM-REQUIREMENTS 

10. “Article 11’s elimination of formal writing require-
ments does not apply in all instances in which the [Conven-
tion] governs”.27 According to article 12, the Convention’s 
elimination of form requirements does not apply if one 
party has its relevant place of business in a State that made 
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requirements of that State must be complied with; but if 
the applicable law is that of a Contracting State that did 
not make an article 96 reservation, the freedom-from-form- 
requirements rule laid down in article 11 would apply, as 
several decisions have stated.32 According to an opposing 
view, however, the fact that one party has its relevant place 
of business in a State that made an article 96 reservation 
subjects the contract to writing requirements,33 and the 
 contract can only be modified in writing.34 

a declaration under article 96.28 Different views exist as to 
the effects of an article 96 reservation.29 According to one 
view, the mere fact that one party has its place of busi-
ness in a State that made an article 96 reservation does not 
necessarily mean that the domestic form requirements of 
that State apply.30 Under this view,31 the rules of private 
international of the forum will dictate what, if any, form 
requirements must be met: if those rules lead to the law of 
a State that made an article 96 reservation, then the form 
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