20 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

Article 3

(1) Contracts for the supply of goods to be manufactured or produced are to be
considered sales unless the party who orders the goods undertakes to supply a substantial
part of the materials necessary for such manufacture or production.

(2) This Convention does not apply to contracts in which the preponderant part of
the obligations of the party who furnishes the goods consists in the supply of labour or

other services.

OVERVIEW

1. This provision makes clear that the Convention’s
sphere of application extends to some contracts that include
acts in addition to the supply of goods.!

CONTRACTS FOR THE SALE OF GOODS TO BE
MANUFACTURED OR PRODUCED

2. Pursuant to paragraph 1 of article 3, the Convention
extends to contracts for the sale of goods to be manufac-
tured or produced.? This means that the sale of such goods is
subject to the provisions of the Convention as much as the
sale of ready-made goods.? This aspect of the Convention’s
sphere of application is, however, subject to a limitation:
contracts for goods to be manufactured or produced are not
governed by the Convention if the party who “orders” the
goods supplies a “substantial part” of the materials neces-
sary for their manufacture or production.* Article 3 (1) does
not provide specific criteria for determining when the mate-
rials supplied by the buyer constitute a “substantial part”.
Some courts have resorted to a purely quantitative test to
determine whether the materials supplied by the buyer con-
stitute a “substantial part” of the material necessary.’ One
court also considered—on the basis of the French version of
the Convention—the quality of the goods.®

3. Adifferent—albeit related—issue is whether providing
instructions, designs or specifications used for producing
goods is equivalent to the supply of “materials necessary”
for the goods’ manufacture or production; if so, a sales
contract in which the buyer supplies such information is
excluded from the Convention’s sphere of application if
the “substantial part” criterion is met. In one case, a court
held that the Convention was inapplicable, on the grounds
of article 3 (1), to a contract under which the seller had to
manufacture goods according to the buyer’s design speci-
fications.” The court deemed the plans and instructions that
the buyer transmitted to the seller to constitute a “substan-
tial part of the materials necessary” for the production of the
goods. Other courts have found that design specifications are
not considered “materials necessary for the manufacture or
production of goods” within the meaning of article 3 (1).%
A recent Supreme Court decision held that it is no contri-
bution of a “substantial part of the materials” if the seller

manufactures the goods according to the specifications and
orders of the buyer.’

CONTRACTS FOR THE DELIVERY OF
LABOUR AND SERVICES

4. Article 3 (2) extends the Convention’s sphere of
application to contracts in which the seller’s obligations
include—in addition to delivering the goods, transferring the
property and handing over the documents'®—a duty to pro-
vide labour or other services, as long as the supply of labour
or services does not constitute the “preponderant part” of the
seller’s obligations."" It has been held that work done to pro-
duce the goods themselves is not to be considered the supply
of labour or other services for purposes of article 3 (2)."
In order to determine whether the obligations of the seller
consist preponderantly in the supply of labour or services,
a comparison must be made between the economic value of
the obligations relating to the supply of labour and services
and the economic value of the obligations regarding the
goods,' as if two separate contracts had been made.'* Thus,
where the obligation regarding the supply of labour or ser-
vices amounts to more than 50 per cent of the seller’s obliga-
tions, the Convention is inapplicable.'> Some courts require
that the value of the service obligation “clearly” exceeds
that of the goods.!® On the basis of this reasoning, several
courts stated that a contract for the delivery of goods provid-
ing also for the “seller’s” obligation to install the goods is
generally covered by the Convention, since the installation
obligation is generally minor in value compared to the more
traditional “sale” obligations.!” Similarly, a contract for the
delivery of goods obliging the seller to also assemble the
goods does not generally fall under the article 3 (2) exclu-
sion.'® The same holds true for contracts for the delivery of
goods that also contain an obligation to train personnel,'
to provide maintenance services,” or to design the goods,
if these additional obligations are only ancillary to the
primary obligation to make delivery. On the basis of very
similar reasoning, one court decided that a contract for a
market study did not fall under the Convention’s sphere of
application.?” On the other hand, a contract for the disman-
tling and sale of a second-hand hangar was deemed to fall
within the Convention’s sphere of application on the ground
that the value of the dismantling services amounted to only
25 per cent of the total value of the contract.?
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5. While one court stated that turn-key contracts are
governed by the Convention except when the obliga-
tions other than that of delivering the goods prevail from
an economic value point of view,** several courts stated
that turn-key contracts are generally not covered by the
Convention,” because turn-key contracts “do not so much
provide for an exchange of goods against payment, but
rather for a network of mutual duties to collaborate with
and assist the other party”.*

6. It has also been stated that factors other than purely
economic ones—such as the circumstances surrounding the
conclusion of the contract,” the purpose of the contract®®

and the interest of the parties in the various performances®
—should also be taken into account in evaluating whether
the obligation to supply labour or services is preponder-
ant.’ Another court referred to the essential purpose of the
contract as a criterion relevant to determining whether the
Convention was applicable.’!

7. The party who relies on article 3 (2) to exclude the
application of the Convention to a contract in which the
party who has to furnish the goods also has to supply labour
or other services bears the burden of proving that the supply
of labour or services constitutes the preponderant part of the
obligations.*
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