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Article 8

(1) For the purposes of this Convention statements made by and other conduct of a
party are to be interpreted according to his intent where the other party knew or could not

have been unaware what that intent was.

(2) If the preceding paragraph is not applicable, statements made by and other con-
duct of a party are to be interpreted according to the understanding that a reasonable person
of the same kind as the other party would have had in the same circumstances.

(3) In determining the intent of a party or the understanding a reasonable person
would have had, due consideration is to be given to all relevant circumstances of the case
including the negotiations, any practices which the parties have established between them-
selves, usages and any subsequent conduct of the parties.

INTRODUCTION

1. Whereas article 7 addresses interpretation of and gap-
filling for the Convention itself, article 8 (which according to
one arbitral tribunal states rules that correspond to principles
generally accepted in international commerce') is concerned
with the interpretation of statements and other conduct of the
parties—provided (as expressly pointed out by the Supreme
Court of one Contracting State) that the statements or conduct
relate to a matter governed by the Convention.> Therefore,
whenever a party’s statement or conduct relates to a matter
governed by the Convention, the interpretative criteria set
forth in article 8 are to be used, whether the statements or con-
duct relate to matters governed by Part II (on formation of
the contract) or Part III (on the rights and obligations of the
parties). This view, supported by legislative history,® has been
adopted in decisions:* courts have resorted to the criteria set
forth in article 8 to interpret statements and conduct relating to
the process of formation of contract,’ the performance of the
contract,® and its avoidance.”

2. Where article 8 applies, it precludes application of
domestic interpretative rules because article 8 exhaustively
addresses the issue of interpretation.’

3. According to both legislative history’ and case law,'®
article 8 governs not only the interpretation of unilateral acts
of each party but is also “equally applicable to the interpre-
tation of ‘the contract’, when the document is embodied in a
single document”.!!

4. According to one court, it is possible to derive a general
duty from article 8 (in conjunction with article 7), pursuant
to which, in performing one’s own obligation, one has to
take into account the interests of opposing party.'?

5. Tt is worth pointing out, however, that one court stated
that “the will of the parties (article 8 CISG) . . . only has to
be taken into account is so far as the contract . . . has no clear
provision since the contract precedes the CISG in the hierar-
chy of rules.”!?

SUBJECTIVE INTENT OF THE PARTY
(ARTICLE 8, PARAGRAPH 1)

6. Paragraphs 1 and 2 of article 8 set forth two sets of
criteria and a hierarchy for those criteria: the ones set forth
in article 8 (1) have to be resorted to primarily,'* before
resorting to those contained in article 8 (2). According
to some courts, article 8 (1) permits a substantial inquiry
into the parties’ “subjective”’ and “real”'® intent, “even if
the parties did not engage in any objectively ascertainable
means of registering this intent”."” Article 8 (1) “instructs
courts to interpret the ‘statements ... and other conduct of
a party ... according to his intent’ as long as the other party
‘knew or could not have been unaware’ of that intent. The
plain language of the Convention, therefore, requires an
inquiry into a party’s subjective intent as long as the other
party to the contract was aware of that intent”'® or could
not have been unaware of it."” According to one court,
“article 8 (1) of the CISG, in recognizing subjective criteria
for interpretation, invites an inquiry as to the true intent of
the parties, but excludes the use of in-depth psychologi-
cal investigations. Therefore, if the terms of the contract
are clear, they are to be given their literal meaning, so
parties cannot later claim that their undeclared intentions
should prevail.”*

LT3

7. Aparty who asserts that article 8 (1) applies—i.e., that
the other party knew or could not have been unaware of the
former party’s intent—must prove that assertion.?!

8. The subjective intent of a party is irrelevant unless it is
manifested in some fashion;?* this is the rationale behind one
court’s statement that “the intent that one party secretly had,
is irrelevant”.? A different court stated that, due to the need
that the intent be manifested in some fashion, the “Conven-
tion is indeed governed by the principle of reliance that is
common to numerous legislations: it is applied to expressed
declarations and to communications, but also to the per-
suasive conduct exhibited before or after the conclusion of
a contract.”?*
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9.  One court stated that where a common intent of the
parties can be discerned, that common intent is to be taken
into account, even if the objective meaning attributable to
the statements of the parties differs.?

10. Under article 8, courts must first attempt to establish
the meaning of a party’s statement or conduct by looking
to the intent of that party, as an arbitral tribunal has empha-
sized;? however, “most cases will not present a situation in
which both parties to the contract acknowledge a subjective
intent . . . In most cases, therefore, article 8 (2) of the [Con-
vention] will apply, and objective evidence will provide the
basis for the court’s decision.””” According to one arbitral
tribunal, application of article 8 (1) requires either that the
parties have a close relationship and know each other well,
or that the import of the statements or conduct was clear and
easily understood by the other party.?

OBJECTIVE INTERPRETATION

11.  Where it is not possible to use the subjective intent
standard in article 8 (1) to interpret a party’s statements or
conduct,” one must resort to “a more objective analysis”*
as provided for by article 8 (2),*! which should allow the
courts to determine “a presumptive”? or “normative”®
intent. Under this provision, statements and other conduct of
a party are to be interpreted according to the understanding
that a reasonable person of the same kind as the other party
would have had in the same circumstances.** Several courts
have characterized the result of an interpretation based on
this criterion as a “reasonable interpretation”.*

12. Article 8 (2) has been applied in a variety of decisions.
In one case, a court inferred a buyer’s intention to be bound
to a contract, as well as the quantity of goods that the buyer
intended to acquire under that contract, by interpreting the
buyer’s statements and conduct according to the understand-
ing that a reasonable person of the same kind as the seller
would have had in the same circumstances.* The court found
that, absent any relevant circumstance or practice between
the parties at the time the contract was concluded (which
must always be taken into account), the buyer’s intention
to be bound, as well as a definite quantity of goods to be
sold under the contract, could be deduced from the buyer’s
request to the seller to issue an invoice for goods that had
already been delivered.

13. Article 14 (1) of the Convention provides that a pro-
posal for concluding a contract must be sufficiently defi-
nite in order to constitute an offer, and that it is sufficiently
definite if it indicates the goods and expressly or implicitly
fixes or makes provision for determining the quantity and
the price. Several courts have stated that, in determining
whether a proposal satisfies this standard, it is sufficient if
the required content would be perceived in the proposal by
“‘a reasonable person of the same kind’ as the other party

(offeree) . . . ‘in the same circumstances’”.%’

14. Indetermining the quality of the goods required by the
parties’ agreement, one Supreme Court has stated that, since
the parties had a different understanding of the meaning of
the contract, the contract language should be interpreted
under article 8 (2)—i.e., “according to the understanding

that a reasonable person of the same kind as the other party
would have had in the same circumstances”. The court
noted that the buyer was an expert and knew that it had
not been offered a new machine, but instead one built four-
teen years prior to the conclusion of the contract. Although
the goods did not conform to the latest technical stand-
ards, the Supreme Court reasoned that, under the standard
of article 8 (2), the buyer concluded the contract with full
knowledge of the technical limitations of the machinery
and its accessories. For these reasons, the Supreme Court
found that the machine tendered to the buyer conformed to
the contract.*®

15. Another court applied article 8 (2) to determine whether
a contract permitted the buyer to satisfy its obligation for the
price of goods by offering, after the payment period spec-
ified in the contract had expired, to ship its own goods to
the seller. Looking first to the language of the contract and
then to the interpretation suggested by the parties’ interests
in the contract, the court found that the buyer was required to
satisfy its obligations by the end of the contractual payment
period: “the [buyer] could not have been unaware that it
would have been commercially unreasonable for the [seller]
to grant a respite in payment beyond the agreed period”
merely because the buyer offered to ship goods to satisfy its
payment obligations.*

16. Article 8 (2) has also been used to determine whether
a seller had implicitly waived, through its behaviour, its
right to argue that the buyer’s notice of lack of conform-
ity in the goods was not timely (see article 39).% The fact
that the seller negotiated with the buyer over the lack of
conformity after receiving the notice, the court stated, did
not necessarily waive the late-notice argument, but should
instead be evaluated in conjunction with the other circum-
stances of the case. In the case at hand, however, the seller
“negotiated over the amount and manner of a settlement of
damages for practically 15 months—. . . without expressly
or at least discernibly reserving the objection to the delay”
and even “offered through legal counsel to pay compen-
satory damages that amount to practically seven times the
value of the goods”.*' In such circumstances, the court
stated, “the [buyer] could only reasonably understand that
the [seller] was seeking a settlement of the affair and would
not later refer to the allegedly passed deadline as a defence
to the [buyer’s] reimbursement claim”. Thus under art-
icle 8 (2) and article 8 (3), the court held, the seller had
waived its right to rely on the untimeliness of the notice.
Another court has stated that a waiver of the seller’s
right to argue that the buyer’s notice of non-conform-
ity was untimely cannot be assumed merely because the
seller remained willing to inspect the goods at the buyer’s
request.* This follows, the court suggested, both from the
need for certainty in commercial transactions and from the
principle of good faith, which also applies when interpret-
ing the parties’ statements or other conduct.

17. One court employed article 8 (2) to interpret a “franco
domicile” provision in a contract, finding that the clause
addressed not only the cost of transport but also the passing
of risk. The court interpreted the provision in line with the
understanding that a reasonable person would have had in
the same circumstances as those of the parties. In the court’s
view, a buyer entitled to delivery of goods “franco domicile”
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would not be concerned with transporting the goods or with
insurance on them during carriage. The fact that the seller
obtained transport insurance, the court argued, also indicated
that the seller was prepared to take the risk during carriage,
as did the fact that that it had used its own means of transport
in previous transactions with the buyer. The court therefore
concluded that the parties intended to provide for the pas-
sage of risk at the buyer’s place of business, and accordingly
to deviate from article 31 (a) CISG.*

18. Another court invoked article 8 (2) to determine
whether the conduct of a party established that an agreement
as to the purchase price had been reached.* The buyer took
delivery of the goods without contesting the price specified
by the seller. The court, applying article 8 (2), interpreted
this conduct as acceptance of the seller’s price.

19. The interpretive standard in article 8 (2) has also
been applied in determining whether a loss suffered by the
aggrieved party should be considered foreseeable under
article 74 of the Convention.*

20. According to some courts, article 8 (2) is based upon
the contra proferentem rule, pursuant to which standard
contract terms have to be interpreted in favour of the party
against whom they are employed.*

CONSIDERATIONS RELEVANT IN
INTERPRETING STATEMENTS OR OTHER
CONDUCT OF A PARTY

21. According to article 8 (3), in determining a party’s
intent or the understanding a reasonable person would have
had, due consideration is to be given to all relevant—objec-
tive'’—circumstances of the case. Such circumstances
specifically include*® the negotiations,* any practices which
the parties have established between themselves, usages,
and any subsequent conduct of the parties.>! Several deci-
sions®? have noted that these criteria should be taken into
account when interpreting a statement or other conduct
under the standards of either article 8 (1) or article 8 (2).>*

22. Inrespect of the circumstances to be taken into account
in determining the intent of the parties pursuant to arti-
cle 8 (1), one court stated that “the exact wording chosen
by the parties as well as the systematic context are of par-
ticular relevance.”> That court also stated that “any previ-
ous negotiations and subsequent conduct of the parties may
indicate how they have actually understood their respective
declarations of intent. Additionally, the actual intent can be
construed on the basis of the parties’ interests, the purpose
of the contract and the objective circumstances at the time of
the conclusion of the contract.”*

23. Inrespect of the criteria to be taken into account when
resorting to an article 8 (2) interpretation, that same court
stated that “the declarations of the parties must be inter-
preted according to their reasonable meaning in the light
of wording, context and the principle of good faith . . .
Such an interpretation according to the principle of good
faith seeks to determine the normative consensus, while the
crucial factor will be an interpretation from the perspective
of the recipient . . . . In accordance with article 8 (3) CISG,

all relevant circumstances of the case including the nego-
tiations, any practices which the parties have established
between themselves, usages and any subsequent conduct
of the parties must be considered as well as the interests
of either party and the purpose and systematic context of
the contract.”’

24. According to a different court, “examples of the con-
duct [referred to in article 8 (3)] might be: Acceptance of
the goods, payment of the purchase price, sending of an
invoice or its signing by the buyer.”*® Similarly, one court
stated that “[w]hen determining whether statements or other
conduct count as an acceptance, [the conduct referred to in
article 8 (3)], implies the performance of the contract, or that
prepares the performance, i.e., payment, acceptance of the
goods without protest (possibly followed by processing) by
the buyer, the start of production, or the sending of (part of)
the goods by the seller.”®

25. The express reference in article 8 (3) to the parties’
negotiations as an element to be taken into account in inter-
preting their statements or other conduct did not prevent one
court from indicating that the “parol evidence rule” applies
in transactions governed by the Convention.®® This rule,
which despite its name applies to both parol and written evi-
dence, seeks to give legal effect to the contracting parties’
intentions if they have adopted a written agreement as the
final (a “partial integration”), or even final and complete (a
“complete integration”), expression of their agreement.®!
If the written agreement is determined to be a complete
integration, the parol evidence rule prohibits a party from
introducing evidence of prior agreements or negotiations that
would contradict, or even would add consistent additional
terms to, the writing. Decisions by other courts in the same
State take a contrary position.®> One of those courts®® stated
that “the parol evidence rule is not viable in CISG cases in
light of article 8 of the Convention”* because “article 8 (3)
expressly directs courts to give ‘due consideration . . . to all
relevant circumstances of the case including the negotiations’
to determine the intent of the parties. Given article 8 (1)’s
directive to use the intent of the parties to interpret their
statements and conduct, article 8 (3) is a clear instruction
to admit and consider parol evidence regarding the negotia-
tions to the extent they reveal the parties’ subjective intent.”
According to another court, article 8 (3) “essentially rejects

. . the parol evidence rule”.® Yet another court stated
that “contracts governed by the CISG are freed from the
limits of the parol evidence rule and there is a wider spec-
trum of admissible evidence to consider in construing the
terms of the parties’ agreement”.% In one case the court, in
determining the intention of the party, relied on oral evi-
dence and took into account the business relations existing
between the parties.®’

26. After pointing out the problems that may arise under
the Convention with respect to parol evidence, a court has
stated that the parties can avoid such problems by includ-
ing in their written agreement a merger clause that extin-
guishes prior agreements and understandings not expressed
in the writing.®® According to a different court, however,
“extrinsic evidence should not be excluded, unless the par-
ties actually intend the merger clause to have this effect.”®
According to that same court, “article 8 requires an
examination of all relevant facts and circumstances when
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deciding whether the Merger Clause represents the parties’
intent . . . . That is, to be effective, a merger clause must
reflect ‘the parties’ intent.” This suggests that if either party
had a contrary intent, the merger clause between them
would have no effect.”™

27. As several courts have pointed out,”' subsequent con-
duct by the parties may show what a statement was intended
to mean when it was made. In one case,” a court referred
to a buyer’s subsequent conduct to infer an intention to be
bound to a contract, as well as to determine the quantity
of goods covered by that contract, under the interpretive
approach in article 8 (2) (i.e., the understanding that a rea-
sonable person of the same kind as the seller would have
had in the same circumstances). The court held that, absent
any relevant contrary circumstance or practice between the
parties, a party’s intention to be bound could be shown by
its conduct after the conclusion of the contract. In particu-
lar, it held that the buyer’s request to the seller to issue an
invoice for textiles the seller had delivered to a third party
(as contemplated by the parties’ arrangement) was suffi-
cient evidence of the buyer’s intention to be bound. The
fact that the buyer delayed two months before complaining
about the quantity of goods delivered to the third party, fur-
thermore, gave the court good grounds to conclude that the
contract covered that quantity.

28. According to one court, reference to the circumstances
listed in article 8 (3) may lead to the conclusion that a party’s
silence amounted to acceptance of an offer.”?

29. In addition to the elements expressly catalogued in arti-
cle 8 (3), the good faith principle referred to in article 7 (1)
(where it is mentioned as pertinent to the interpretation of
the Convention itself) must also, according to one court, be
taken into account in interpreting statements or other con-
duct of the parties.”™

30. Finally, in respect of article 8 (3), one court stated that
“[t]he wording of this provision can also be understood in
a way that contradictory conduct by a party bars that party
from relying on a different meaning of its former conduct™.”

STANDARD CONTRACT TERMS AND
THE LANGUAGE OF STATEMENTS

31. Article 8 has also been invoked in addressing the ques-
tion whether standard contract terms employed by one party
became part of a contract.” In various cases’” it was held that
that the question was governed by the Convention’s rules
on interpretation rather than by domestic law. Citing arti-
cle 8 of the Convention, several courts stated that whether
a party’s standard contract terms are part of its offer must
be determined by reference to how a “reasonable person of
the same kind as the other party” would have understood
the offer; under this criterion, the courts asserted, standard
terms become part of an offer only if the offeree is able
“to become aware of them in a reasonable manner,””® and
if the intention to incorporate such terms is apparent to the
recipient of the offer.”” Where such intention is ambiguous,
the terms do not become part of the contract,® nor do they
become part of the contract if they “differ from the expec-
tation of the contractual partner to such an extent that the

latter cannot reasonably be expected to have anticipated that
such a clause might be included”.®! In addition, according
to some courts, the Convention requires the user of general
terms and conditions to transmit the text or make it availa-
ble to the other party.®

32. In reaching similar conclusions regarding the incorpo-
ration of standard terms under the Convention, some courts
also addressed the issue of the language in which the stand-
ard terms are expressed.®® The courts stated that incorpora-
tion of standard terms must be determined by interpreting
the contract in light of article 8. To be effective, the courts
averred, a reference by one party to its standard terms must
be sufficient to put a reasonable person of the same kind as
the other party in a position to understand the reference and
to gain knowledge of the standard terms. According to the
courts, one relevant circumstance is the language in which
the standard terms are written.®* In one of the cases, the
seller’s standard contract terms were not in the language of
the contract, and one of the courts asserted that the seller
should have given the buyer a translation. Because the
seller had not done so, its standard contract terms did not
become part of the contract. A similar approach was adopted
by another court, which stated that standard contract terms
written in a language different from that of the contract do
not bind the other party.*

33. The language issue was also dealt with in another
decision®® in which the court held that a case-by-case
approach must be employed in determining the effective-
ness of a notice written in a language other than the lan-
guage in which the contract was made or the language of
the addressee. Under article 8 (2) and article 8 (3), the court
asserted, the question must be evaluated from the perspec-
tive of a reasonable person, giving due consideration to
usages and practices observed in international trade. The
mere fact that a notice was in a language that was neither
that of the contract nor that of the addressee did not nec-
essarily prevent the notice from being effective: the notice
language might be one normally used in the pertinent trade
sector, and thus potentially binding on the parties under
article 9; or, as in the case before the court, the recipient
might reasonably have been expected to request from the
sender explanations or a translation.

34. In adifferent case, the court stated that for the standard
contract terms to become part of the contract, they have to
be drafted “either in the language of the contract, or in that
of the opposing party or a language that the opposing party
knows”.% In a different case, a court stated that standard
contract terms “are only incorporated if . . . the other con-
tracting party is given sufficient opportunity to take note of
them, either in the language of negotiations or in its native
language.”®

35. Another court® has held that, if a party accepts state-
ments relating to the contract in a language different from
the one used for the contract, the party is bound by the con-
tents of such statements; it is the party’s responsibility to
acquaint itself with those contents.

36. In yet another decision, one court stated that for the
standard contract terms to become part of the offer it is suf-
ficient that they be drafted in a common language.”
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