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Article 81

(1) Avoidance of the contract releases both parties from their obligations under it,
subject to any damages which may be due. Avoidance does not affect any provision of the
contract for the settlement of disputes or any other provision of the contract governing the
rights and obligations of the parties consequent upon the avoidance of the contract.

(2) A party who has performed the contract either wholly or in part may claim
restitution from the other party of whatever the first party supplied or paid under the
contract. If both parties are bound to make restitution, they must do so concurrently.

INTRODUCTION

1. Article 81 governs the general consequences that fol-
low if one of the parties avoids the contract or some part
thereof.

2. Article 81 and the other provisions in Chapter V, Sec-
tion V, dealing with the “Effects of avoidance” have been
described as creating a “framework for reversal of the con-
tract” that, at its core, contains a “risk distribution mech-
anism” which overrides other risk allocation provisions of
CISG when the contract is avoided.! It has also been stated
that, under article 81, an avoided contract “is not entirely
annulled by the avoidance, but rather it is ‘changed’ into a
winding-up relationship.”” Several decisions have held that
article 81 does not apply to “consensual avoidance”—i.e.
termination of the contract that occurs where the parties
have, by mutual consent, agreed to cancel the contract and to
release each other from contractual obligations—but rather
is properly limited to cases where one party “unilaterally”
avoids the contract because of a breach by the other party.’
In such cases of “consensual avoidance”, it has been
asserted, the rights and obligations of the parties are gov-
erned by the parties’ termination agreement.* Thus, where
the parties agreed to cancel their contract and permit the
seller to deduct its out-of-pocket expenses before refund-
ing the buyer’s advance payment, the seller was allowed to
make such deductions but was denied a deduction for its lost
profit because that was not part of the parties’ agreement.’
Where an issue arises that is not expressly addressed in the
parties’ termination agreement, however, a court has asserted
that, pursuant to article 7 (2), the gap should be filled not by
recourse to national law but by reference to the principles of
article 81 and related provisions of the CISG.®

CONSEQUENCES OF AVOIDANCE UNDER
ARTICLE 81 (1): RELEASE FROM OBLIGATIONS;
INEFFECTIVE AVOIDANCE

3. Several decisions have recognized that valid avoidance
of the contract releases the parties from their executory obli-
gations under the contract.” Thus it has been held that buy-
ers who avoid the contract are released from their obligation
to pay the price for the goods.® It has also been held that
avoidance by the seller releases the buyer from its obligation

to pay® and releases the seller from its obligation to deliver
the goods.!® On the other hand, failure to effectively avoid
the contract means that the parties remain bound to perform
their contractual obligations."! Courts have found a failure
of effective avoidance where a party failed to follow proper
procedures for avoidance (i.e., lack of proper notice)"
and where a party lacked substantive grounds for avoiding
(e.g., lack of fundamental breach).'?

PRESERVATION OF RIGHT TO DAMAGES AND
OF PROVISIONS GOVERNING THE SETTLEMENT
OF DISPUTES AND THE CONSEQUENCES
OF AVOIDANCE

4.  As one decision has noted, under article 81 an avoided
contract “is not entirely annulled by the avoidance,”* and
certain contractual obligations remain viable even after
avoidance. Thus, the first sentence of article 81 (1) states
that avoidance releases the parties from their contractual
obligations “subject to any damages which may be due.”
Many decisions have recognized that liability for damages
for breach survives avoidance, and have awarded damages
to the avoiding party against the party whose breach trig-
gered the avoidance.” One court commented, “[w]here ...
the contract is terminated and damages for failure to perform
are claimed under article 74 CISG et seq., one uniform right
to damages comes into existence ... and prevails over the
consequences of the termination of a contract provided for in
articles 81-84 CISG.”!® The second sentence of article 81 (1)
provides that “[a]voidance does not affect any provision of
the contract for the settlement of disputes.” This has been
applied to an arbitration clause contained in a written con-
tract, and the result has been described as making the arbi-
tration clause “severable” from the rest of the contract.'” The
same sentence of article 81 (2) also provides that avoidance
does not affect “any other provision of the contract gov-
erning the rights and obligations of the parties consequent
upon the avoidance of the contract”. This has been applied
to preserve, despite avoidance of the contract, the legal effi-
cacy of a “penalty” clause requiring payments from a seller
who failed to deliver.”® It has also been asserted that arti-
cle 81 (1) preserves other contractual provisions connected
with the undoing of the contract, such as clauses requiring
the return of delivered goods or other items received under
the contract.”
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RESTITUTION UNDER ARTICLE 81 (2)

5. For parties that have wholly or partially performed
their contractual obligations, the first sentence of arti-
cle 81 (2) creates a right to claim restitution from the other
side of whatever the party has “supplied or paid under the
contract”. It has been suggested that the restitutionary obli-
gation imposed on a buyer by article 81 is not intended to
put the seller into the position he would have been in had the
contract been fully performed or had not been concluded, but
instead requires the restitution of the actual goods delivered,
even if those goods are damaged during that return.”® Other
provisions of the Convention elaborate on the obligation to
give restitution following avoidance of the contract. Under
article 82 of the Convention, a buyer’s inability to make
restitution of delivered goods “substantially in the condi-
tion in which he received them” will, subject to important
exceptions, block the buyer’s right to avoid the contract (or
to require the seller to deliver substitute goods).?! Under arti-
cle 84 (2), a buyer who must make restitution of goods to
a seller must also “account to the seller” for all benefits it
derived from the goods before making such restitution.?
Similarly, a seller who must refund the price to the buyer
is obliged, under article 84 (1), to pay interest on the funds
until they are restored.”® It has been held, however, that a
seller was not liable in damages for losses caused when it
refused to give restitution of the price to the buyer.?* It has
been almost universally recognized that avoidance of the
contract is a precondition for claiming restitution under
article 81 (2).% One decision stated that a seller is obligated
to repay the purchase price under article 81 (2) CISG only
after an avoidance of the sales contract by the buyer, and
that avoidance is thus a constitutive right of the buyer which
changes the contractual relationship into a restitutionary
relationship.?® Similarly, it was held that a buyer was not
entitled to claim reimbursement of the purchase price from
the seller where it failed to avoid the contract within the
period set out in article 49 (2) (b) CISG.? A court has held
that a party who claims restitution of unused materials bears
the burden of proving the existence of the alleged claim.?

6. In many cases where the buyer has properly avoided the
contract, tribunals have awarded the aggrieved buyer restitu-
tion of the price (or the part thereof) that it paid to the seller.”’
A breaching seller is entitled to the restitution of the goods
it delivered to a buyer who thereafter avoided the contract,®
and it has been held that an avoiding buyer has a right, under
article 81 (2), to force the seller to take back goods it deliv-
ered.! A seller who properly avoided the contract has also
been awarded restitution of the goods it delivered,® and it
has been recognized that breaching buyers are entitled to res-
titution of the portion of the price actually paid if the seller
subsequently avoids.*® It has been held, however, that not all
restitution claims arising out of a terminated sales contract are
governed by the CISG. In one decision® the parties mutually
agreed to cancel their contract and the seller gave the buyer a
refund in the amount of the buyer’s payment check. The buy-
er’s check, however, was later dishonoured. When the seller
sued to recover the refund, the court found that the seller’s
claim was not governed by article 81 (2) because that provi-
sion deals only with what a party has “supplied or paid under
the contract,” whereas the seller was seeking reimbursement
for an excess refund made after the contract was consensually
terminated. The court held that the seller’s claim was based on

unjust enrichment principles and was governed by applicable
national law. On the other hand, it has been asserted that arti-
cles 81 (2) and 84 (2) establish that the Convention embodies
a general principle of prevention of unjust enrichment, and
that this general principle pre-empts national law on this sub-
ject® (see article 7 (2)).

PLACE OF RESTITUTION; JURISDICTION
OVER ACTIONS FOR RESTITUTION; RISK OF
LOSS FOR GOODS BEING RETURNED; CURRENCY
FOR RESTITUTION OF PAYMENTS

7. Several decisions address the place of performance of
the obligation to make restitution under article 81 (2). This
question has arisen either as a direct issue, or as a subsidiary
matter related to a court’s jurisdiction or to the question of
who bears risk of loss for goods that are in the process of being
returned by the buyer. Thus, in determining whether an avoid-
ing buyer offered the breaching seller restitution of delivered
goods at the proper location, a court has held that the issue of
the place for restitution is not expressly settled in the CISG,
nor can the CISG provision dealing with the place for seller’s
delivery (article 31) be applied by analogy, so that the matter
must be resolved by reference to national law—in this case,
the law governing the enforcement of a judgement ordering
such restitution.** Employing somewhat similar reasoning for
purposes of determining its jurisdiction under article 5 (1) of
the 1968 Brussels Convention on Jurisdiction, a court has held
that CISG does not expressly settle where a seller must make
restitution of the price under article 81 (2), that the CISG pro-
vision governing the place for buyer’s payment of the price
(article 57 (1)) does not embody a general principle of the
Convention that can be used to resolve the issue, and thus that
the matter must be referred to applicable national law.”” In
contrast to the reasoning of the foregoing decisions, which led
to the application of national law to the issue of the place for
restitution, another decision asserted that jurisdiction under
article 5 (1) of the Brussels Convention over a buyer’s claim
for restitution of the price should be determined by reference
to article 31 of the CISG, designating the place for perfor-
mance of the obligation to deliver the goods.*® Another court
has found that CISG does not expressly deal with the question
of where, for purposes of determining who bore risk of loss,
an avoiding buyer makes restitution of goods that are returned
via third party carrier, but it resolved the issue by reference to
CISG itself without recourse to national law: it filled the “gap”
pursuant to article 7 (2) by identifying a general principle that
the place for performing restitutionary obligations should
mirror the place for performing the primary contractual obli-
gations; it thus found that buyer made its delivery (and thus
risk of loss transferred to the seller) when it handed the goods
over to the carrier for return shipment, because under the con-
tract risk had passed to buyer in the original delivery when the
manufacturer handed the goods over to the carrier.* The court
also found this result consistent with article 82, which cre-
ates very broad exceptions to an avoiding buyer’s obligation
to return goods in their original condition, thereby suggesting
that the seller generally bears the risk that the condition of the
goods will deteriorate. Finally, it has been concluded that an
avoiding buyer’s refund of the price was due in the same cur-
rency in which the price had been duly paid, at the exchange
rate specified in the contract for payment of the price to the
seller.*> Where it became impossible to return goods after the
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contract had been avoided, the seller was entitled to the value
of the unreturned goods in its own currency calculated at the
exchange rate at the last day by which the buyer was bound to
return the goods.*!

REQUIREMENT THAT MUTUAL RESTITUTION
BE CONCURRENT

8. The second sentence of article 81 (2) specifies that,
where both parties are required (under the first sentence
of the provision) to make restitution (i.e. where both par-
ties have “supplied or paid” something under an avoided
contract), then mutual restitution is to be made “concur-
rently”. An arbitration panel has ordered an avoiding buyer
and the breaching seller to make simultaneous restitution
of the goods and the price.*> Consistently with the princi-
ple of mutual restitution, a court has ruled that a breach-
ing seller was not in default of its obligation to give the
avoiding buyer restitution of the price until the buyer actu-
ally offered to return the goods that seller had delivered,
and it ordered the parties to make concurrent restitution.*
Another decision stated that an avoiding seller need not
make restitution of the buyer’s payments until delivered
goods were returned.*

INTERACTION BETWEEN RIGHT TO
RESTITUTION UNDER ARTICLE 81 (2) AND
RIGHTS UNDER NATIONAL LAW

9. An avoiding seller’s right to restitution of delivered
goods under article 81 (2) can come into conflict with the

Notes

rights of third parties (e.g. the buyer’s other creditors) in
the goods. Such conflicts are particularly acute where the
buyer has become insolvent, so that recovery of the goods
themselves is more attractive than a monetary remedy (such
as a right to collect the price or damages) against the buyer.
Several decisions have dealt with this conflict. In one, a
court found that an avoiding seller’s restitutionary rights
under article 81 (2) were trumped by the rights of one of
the buyer’s creditors that had obtained and perfected, under
national law, a security interest in the delivered goods: the
court ruled that the question of who had priority rights in
the goods as between the seller and the third party creditor
was, under CISG article 4, beyond the scope of the Conven-
tion and was governed instead by applicable national law,
under which the third party creditor prevailed.*® This was
the result even though the sales contract included a clause
reserving title to the goods in the seller until the buyer had
completed payment (which buyer had not done): the court
ruled that the effect of that clause with respect to a non-
party to the sales contract was also governed by national
law rather than the CISG, and under the applicable law the
third party’s claim to the goods had priority over seller’s.
Another court, in contrast, found that an avoiding seller
could recover goods from a buyer that had gone through
insolvency proceedings after the goods were delivered.* In
this case, however, the seller had a retention of title clause
that was valid under applicable national law and that had
survived the buyer’s now-completed insolvency proceed-
ings, and there apparently was no third party with a claim
to the goods that was superior to the seller’s under national
law. Thus the two cases described in this discussion do not
appear to be inconsistent. Indeed, the latter case cited the
earlier case in support of its analysis.
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