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Article 6

The parties may exclude the application of this Convention or, subject to article 12,
derogate from or vary the effect of any of its provisions.

INTRODUCTION

1. According to article 6 of the Convention, the parties
may exclude the Convention’s application (totally or par-
tially) or derogate from its provisions. Thus, even if the
Convention would otherwise be applicable, courts must
determine that the parties have not excluded the Conven-
tion nor derogated from its provisions,! thus elevating the
lack of an exclusion to an applicability requirement of the
Convention. It has been held that the Convention may be
so excluded or its provisions derogated from even where it
has been incorporated into, and has thus become part of, the
domestic law of a Contracting State which governs the con-
tract in question by virtue of the applicable private interna-
tional law rules.?

2. According to several courts, opting-out requires a
clear,® unequivocal* and affirmative’ agreement of the
parties.’ According to one court, however, for the Conven-
tion not to apply it suffices that the “contract contains a
choice-of-law provision.”” Given that the invocation of
article 1 (1) (a) does not depend on both parties agreeing
upon the application of the Convention, the Convention
cannot be excluded simply because one party makes an
objection to its application.’

3. By allowing the parties to exclude the Convention
or derogate from its provisions, the drafters affirmed the
principle that the primary source of rules for international
sales contracts is party autonomy.’ Thus the drafters clearly
acknowledged the Convention’s non-mandatory nature'® and
the central role that party autonomy plays in international
commerce—specifically, in international sales.!!

DEROGATION

4. Article 6 distinguishes between excluding application
of the Convention entirely and derogating from some of its
provisions.'? The former is not subject to any express limi-
tations in the Convention, but the latter is. Where one party
to a contract governed by the Convention has its place of
business in a State that has made a reservation under article
96, the parties may not derogate from or vary the effect
of article 12.'* In such cases, therefore, any provision “that
allows a contract of sale or its modification or termination
by agreement or any offer, acceptance or other indication of
intention to be made in any form other than in writing does
not apply” (article 12). Otherwise, the Convention does not
expressly limit the parties’ right to derogate from any provi-
sion of the Convention.

5. Although the Convention does not expressly so state,
the parties cannot derogate from the public international
law provisions of the Convention (i.e. articles 89-101)
because those provisions address issues relevant to
Contracting States rather than private parties.”” One court
also stated that article 28 of the Convention cannot be der-
ogated from.!®

6. One court acknowledged, for instance, that parties can
derogate from the “reasonable time” period for notice set
forth in article 39 (1) by stating, for example, that notice
must be given “within five working days from the deliv-
ery.”!” One arbitral tribunal stated that the parties can
derogate from the two-year cut-off period provided in arti-
cle 39 (2)."8 A different tribunal stated that the parties are
allowed to derogate from the concept of “delivery” as
found in the Convention.” Yet another court affirmed that
article 55, relating to open-price contracts, is only appli-
cable where the parties have not agreed to the contrary.?
The Austrian Supreme Court®! concluded that article 57
also can be derogated from. An arbitral tribunal stated that
article 6 of the Convention allows parties to derogate from
the Convention’s rules on liability.??

EXPRESS EXCLUSION

7. The parties can expressly exclude application of the
Convention® through, inter alia, the incorporation of stand-
ard contract terms containing a clause expressly excluding
the Convention.”* Express exclusions come in two varieties:
exclusion with and exclusion without indication by the par-
ties of the law applicable to their contract. Where the parties
expressly exclude the Convention and specify the applicable
law, which in some countries can occur in the course of legal
proceedings,” the law applicable will be that designated by
the rules of private international law of the forum,? resulting
(in most countries)? in application of the law chosen by the
parties.”® Where the parties expressly exclude the Conven-
tion but do not designate the applicable law, the governing
law is to be identified by means of the private international
law rules of the forum.

8. One court stated that the Convention was applicable,
despite the express exclusion in the applicable standard
contract terms, of the Convention’s antecedents—namely,
the Uniform Law on the Formation of Contracts for the
International Sale of Goods and the Convention relating to a
Uniform Law on the International Sale of Goods.”
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IMPLICIT EXCLUSION

9. A number of decisions have considered whether appli-
cation of the Convention can be excluded implicitly. Many
tribunals expressly admit the possibility of an implicit exclu-
sion,* as long as the parties’ intent to exclude the Conven-
tion is clear®' and real.’> Although there is no express support
for this view in the language of the Convention, a majority
of delegations were opposed to a proposal advanced dur-
ing the diplomatic conference which would have permitted
total or partial exclusion of the Convention only if done
“expressly”.** An express reference to the possibility of an
implicit exclusion was eliminated from the text of the Con-
vention merely “lest the special reference to ‘implied’ exclu-
sion might encourage courts to conclude, on insufficient
grounds, that the Convention had been wholly excluded”.**
According to some court decisions® and an arbitral award,*
however, the Convention cannot be excluded implicitly,
based on the fact that the Convention does not expressly
provide for that possibility.

10. Although the Convention’s exclusion is to be evaluated
on a case-by-case basis,*” a variety of ways in which the par-
ties can implicitly exclude the Convention—for example,
by choosing the law?® of a non-Contracting State as the law
applicable to their contract**—have been recognized.

11. More difficult problems are posed if the parties
choose the law of a Contracting State to govern their con-
tract. Some arbitral awards* and several court decisions®!
suggest that such a choice amounts to an implicit exclu-
sion of the Convention, at least when the parties refer to
the “exclusive” applicability of the law of a Contract-
ing State.*” Most court decisions* and arbitral awards,*
however, take a different view. They mainly reason that
the Convention is part of the law of the Contracting State
whose law the parties chose;* and that the parties’ choice
remains meaningful because it identifies the national law to
be used for filling gaps in the Convention.*® According to
this line of decisions, the choice of the law of a Contracting
State, if made without particular reference to the domestic
law of that State, does not exclude the Convention’s appli-
cability,"” not even where the law chosen is that of a State
within a Federal State,*® at least not according to some
courts.” Of course, if the parties clearly chose the domestic
law of a Contracting State, the Convention must be deemed
excluded.”® According to one court, for the Convention to
be considered implicitly excluded, it suffices that the Con-
tract contains a clause making “Australian law applicable
under exclusion of UNCITRAL law”.3!

12.  According to some courts, the Convention is implicitly
excluded by the parties’ choice of “the law of a contracting
state insofar as it differs from the law of the national law of
another Contracting State.”>?

13. The choice of a forum may also lead to the implicit
exclusion of the Convention’s applicability.>* However, an
exclusion of the application of the Convention cannot be
inferred solely from the fact that the standard terms pro-
vided for the jurisdiction of the courts of a “Contracting
State.”™ or that an arbitration clause in the contract per-
mitted the arbitrators to apply the domestic law of a non-
Contrating State.

14. The question has arisen whether the Convention’s
application is excluded if the parties litigate a dispute
solely on the basis of domestic law, despite the fact that
all requirements for applying the Convention are satisfied.
Pursuant to various decisions, the mere fact that the parties
based their arguments on domestic law does not by itself
lead to the exclusion of the Convention.”® According to
different courts, if the parties are not aware of the
Convention’s applicability and argue on the basis of a
domestic law merely because they wrongly believe that
law applies, judges should apply the Convention.’” Accord-
ing to yet other courts, the Convention is excluded where
the parties argued their case solely under the domestic law
of the forum.® Similarly, some arbitral tribunals disre-
garded the Convention where the parties had based their
pleadings solely on domestic law.”* Where the parties each
base their pleadings on their respective domestic law, the
Convention cannot be considered to have been excluded by
the parties.®

15. According to some courts, the fact that the parties
incorporated an Incoterm into their agreement does not
constitute an implicit exclusion of the Convention.®!
According to a different court, the Convention can be
excluded if the parties agree on terms that are incompatible
with the Convention.®?

16. One arbitral tribunal expressly stated that “[w]hen a
contractual clause governing a particular matter is in con-
tradiction with the Convention, the presumption is that the
parties intended to derogate from the Convention on that
particular question. It does not affect the applicability of the
Convention in general. The parties’ specific agreement to
reduce, to 12 months, the two-year time limit provided for
in article 39 [of the Convention] does not lead the Arbitral
Tribunal to another finding.”®

17. The party alleging exclusion of the Convention bears
the burden of proof regarding the existence of an agreement
on the exclusion of the Convention.*

OPTING-IN

18. Although the Convention expressly empowers the
parties to exclude its application in whole or in part, it does
not declare whether the parties may designate the Conven-
tion as the law governing their contract when it would not
otherwise apply. This issue was expressly addressed in the
1964 Hague Convention relating to a Uniform Law on the
Formation of Contracts for the International Sale of Goods,
which contained a provision, article 4, that gave the parties
the power to “opt in”. The fact that the Convention con-
tains no comparable provision does not necessarily mean
that the parties are prohibited from “opting in”. A proposal
by the former German Democratic Republic during the
diplomatic conference® that the Convention should apply
even where the preconditions for its application were not
met, provided the parties wanted it to be applicable, was
rejected; it was noted during the discussion, however, that
the proposed text was unnecessary in that the principle of
party autonomy was sufficient to allow the parties to “opt
in” to the Convention.
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