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been unaware”6 when the contract was concluded, or if the 
right or claim arose from the seller’s compliance with tech-
nical specifications (“technical drawings, designs, formulae 
or other such specifications”) that the buyer itself supplied 
to the seller.

APPLICATION OF ARTICLE 42

2. The relatively few decisions that have applied article 42  
have tended to focus on the question whether the buyer, at 
the time of the conclusion of the contract, knew or could not 
have been unaware of the third party’s industrial or other 
intellectual property rights or claims. One decision involved 
a transaction governed by the 1964 Hague Convention on the 
Uniform Law for International Sales (“ULIS”), but the court 
invoked CISG article 42 (2) in deciding the case: the seller 
had delivered goods with a symbol that infringed a third 
party’s well-known trademark, but the court found that the 
seller was not liable to the buyer because the buyer could not 
have been unaware of the infringement, and the buyer had 
itself specified attachment of the symbol in the designs that 
the buyer supplied the seller.7 Similarly, a court found that 
a buyer, as a professional in the field, could not have been 
unaware that shoelaces used on the footware seller delivered 
violated a third party’s trademark, and the buyer had in fact 
acted “with complete knowledge” of those trademark rights; 
the court therefore held that, under article 42 the buyer could 
not recover from the seller the payments buyer had made to 
compensate the holder of the trademark.8 It was also held 
that professional buyers who, at the time the contract was 
concluded, were clearly aware of the creators of a particu-
lar line of furniture, and who regularly consulted with pro-
fessional interior decorators, “could not have been unaware 
that the furniture bought from the [Seller] was counterfeit,” 

OVERVIEW

1. Article 42 states the seller’s duty to deliver goods 
that are free from industrial property or other intellectual 
 property rights or claims of third parties. A seller is in breach 
if it delivers goods in violation of article 42; it has been held 
that the buyer bears the burden of proving such a breach.1 It 
has also been held that the industrial property rights referred 
to in article 42 encompass “patents of any kind,” including 
“processing patents”; and that there is a breach of article 42 
if the third party’s industrial or intellectual property rights 
in fact exists, or “if any industrial property right is being 
unrightfully claimed” because “[i]t is part of the seller’s 
sphere of risk to deal with the third party in such cases.”2 The 
seller’s obligation to deliver goods free of third party rights 
or claims based on intellectual property, however, is subject 
to three significant limitations. First, the seller is only liable 
under article 42 if the third party’s right or claim is one “of 
which at the time of the conclusion of the contract the seller 
knew or could not have been unaware”;3 it has been held that 
the buyer bears the burden of proving this element of arti- 
cle 42 (1).4 Second, the seller is only liable if the third party’s 
right or claim is based on the law of the State designated by 
articles 42 (1) (a) or (b), whichever alternative is applicable. 
As one decision stated, “[t]he seller merely has to guarantee 
a corresponding conformity in certain countries, but not on 
a worldwide level . . . . It is primarily liable for any conflict 
with property rights under the law of the State in which it is 
being resold or in which it is supposed to be used, provided 
that the parties took this State into consideration at the time 
of the conclusion of the sales contract.”5 The third limita-
tion on the seller’s obligations under article 42 is stated in 
article 42 (2), and appears to be based on assumption of risk 
principles: the seller is not liable if the third party’s right or 
claim is one of which the buyer “knew or could not have 

Article 42

 (1) The seller must deliver goods which are free from any right or claim of a third 
party based on industrial property or other intellectual property, of which at the time of the 
conclusion of the contract the seller knew or could not have been unaware, provided that 
the right or claim is based on industrial property or other intellectual property:

 (a) Under the law of the State where the goods will be resold or otherwise used, if it 
was contemplated by the parties at the time of the conclusion of the contract that the goods 
would be resold or otherwise used in that State; or

 (b) In any other case, under the law of the State where the buyer has his place of 
business.

 (2) The obligation of the seller under the preceding paragraph does not extend to 
cases where:

 (a) At the time of the conclusion of the contract the buyer knew or could not have 
been unaware of the right or claim; or

 (b) The right or claim results from the seller’s compliance with technical drawings, 
designs, formulae or other such specifications furnished by the buyer.
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goods had been confiscated; the court rejected the buyer’s 
complaint on the basis that the buyer had failed to give the 
seller notice specifying the third party’s right or claim within 
a reasonable time after the buyer became aware or ought to 
have become aware of such right or claim, as required by 
article 43 (1).10 

and thus the buyer could not assert a claim against the seller 
under article 42.9 And in a decision involving an action by 
a seller to collect the unpaid price for plastic faceplates for 
mobile phones, the buyer complained, inter alia, that the 
goods delivered by the seller violated the trademark rights 
of a third party, and that as a result “huge quantities” of the 
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