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Article 14

(1) A proposal for concluding a contract addressed to one or more specific persons
constitutes an offer if it is sufficiently definite and indicates the intention of the offeror
to be bound in case of acceptance. A proposal is sufficiently definite if it indicates the
goods and expressly or implicitly fixes or makes provision for determining the quantity

and the price.

(2) A proposal other than one addressed to one or more specific persons is to be
considered merely as an invitation to make offers, unless the contrary is clearly indicated

by the person making the proposal.

OVERVIEW

1. Article 14 sets out the conditions on which a proposal
to conclude a contract constitutes an offer that, if accepted
by the addressee, will lead to the conclusion of a contract
under the Convention. This article has been applied to deter-
mine whether a statement or other conduct rejecting an offer
constitutes a counter-offer (see article 19 (1)).! The princi-
ples set out in this article—i.e., the person making the pro-
posal must intend to be bound, and the proposal must be
sufficiently definite—have been applied, together with those
in other articles of Part II, notwithstanding that Part II was
not applicable by virtue of a declaration under article 92.
For discussion of whether Part II of the Convention provides
the exclusive way to conclude a contract governed by the
Convention, see the Digest for Part II. According to one
decision, article 14 is not relevant in determining applicabil-
ity of the CISG.?

2. The identity of the person making a proposal or of the
person to which the proposal is made may be uncertain.
Decisions have applied article 14 and the rules of inter-
pretation in article 8 to this issue.*

ADDRESSEES OF PROPOSAL

3. The first sentence of paragraph (1) focuses on pro-
posals that are addressed to one or more specific persons.’
Under the applicable law of agency, the maker of an offer
addressed to an agent may be bound by the acceptance of the
principal.® One decision states that article 14 (1) rather than
the law of agency governs the issue of identifying whether a
manufacturer or its distributor is party to the contract.” CISG
also applies in determining who is the offeror, and whether a
party transmitting an offer is a mere intermediary.® In addi-
tion, one court has resorted to article 14 to analyse whether
there was an acceptance of the subrogation of one of the par-
ties to the contract.’

4. Paragraph (2) provides for proposals other than ones
addressed to one or more specific persons. There are no
reported decisions applying paragraph (2).

INDICATION OF INTENT TO BE BOUND
BY ACCEPTANCE

5. The first sentence of paragraph (1) provides that, to
constitute an offer, a proposal to conclude a contract must
indicate the intention of the proponent to be bound if the
addressee accepts the proposal. The intent may be shown
by interpretation of a statement or act in accordance with
paragraphs (1) or (2) of article 8.° By virtue of para-
graph (3) of article 8, this intent may be established by all
the relevant circumstances, including statements or other
conduct during negotiations and the conduct of the parties
after the alleged conclusion of the contract.!" A buyer was
found to have indicated its intent to be bound when it sent
the seller an “order” that stated “we order” and that called
for “immediate delivery”.!? A communication in the English
language sent by a French seller to a German buyer was
interpreted by the court as expressing the seller’s intent to be
bound."® Where both parties had signed an order designating
a computer programme and its price, the buyer was unable
to establish that the order merely indicated an intention to
describe details of a contract to be concluded at a later time
rather than an intention to conclude the contract by means
of the order.'* Another buyer’s order specifying two sets of
cutlery and the time for delivery was likewise interpreted as
indicating an intent to be bound in case of acceptance, not-
withstanding buyer’s argument that it had merely proposed
future purchases.'> On the other hand, no offer was deemed
to exist where the proposal reserved the power of the party
to refuse to enter into the contract, by using the expression
“non-committed”.'® Furthermore, one decision considered
that the sending of samples is not an offer."”

DEFINITENESS OF PROPOSAL

6. Tobe deemed an offer, a proposal to conclude a contract
not only must indicate an intent to be bound by an accept-
ance but also must be sufficiently definite.'® The second sen-
tence of paragraph (1) provides that a proposal is sufficiently
definite if it indicates the goods and expressly or implicitly
fixes or makes provision for determining the quantity and the
price. Practices established between the parties may supply
the details of quality, quantity and price left unspecified in
a proposal to conclude a contract.! Decisions have applied
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the rules of interpretation in article 8 to determine whether a
communication or act is sufficiently definite.’ One court has
concluded that, if the intent to be bound by an acceptance is
established, a proposal is sufficiently definite notwithstand-
ing the failure to specify the price.?' Sufficient definiteness
is also given if the proposal contains certain options between
which the offeree can — and does — choose.”

7. Article 14 does not require that the proposal include
all the terms of the proposed contract.” If, for example, the
parties have not agreed on the place of delivery,* the period
of delivery,” or the mode of transportation?® the Convention
may fill the gap.

INDICATION OF THE GOODS

8.  To be sufficiently definite under the second sentence of
paragraph (1) a proposal must indicate the goods. There is no
express requirement that the proposal indicate the quality of
the goods. One court found that a proposal to buy “chinchilla
pelts of middle or better quality” was sufficiently definite
because a reasonable person in the same circumstances as
the recipient of the proposal could perceive the description
to be sufficiently definite.”” Another court assumed that an
offer to purchase monoammoniumphosphate with the spec-
ification “P 205 52 per cent +/—1 per cent, min 51 per cent”
was a sufficiently definite indication of the quality of the
goods ordered.?® If, however, the parties are unable to agree
on the quality of the goods ordered there is no contract.””

FIXING OR DETERMINING THE QUANTITY

9. To be sufficiently definite under the second sentence of
paragraph (1) a proposal must expressly or implicitly fix or
make provision for determining the quantity.*® The following
quantity designations have been found sufficiently definite:
a reference to ““700 to 800 tons” of natural gas when usage
in the natural gas trade treated the designation as adequate;*!
“an order up to 250,000 pounds” of soy lecithin;*? “a greater
number of Chinchilla furs” because the buyer accepted the
furs tendered without objection;* “three truck loads of eggs”
because the other party reasonably understood or ought to
have understood that the trucks should be filled to their full
capacity;** “20 truck loads of tinned tomato concentrate”
because the parties understood the meaning of these terms
and their understanding was consistent with the understand-
ing in the trade;* “10,000 tons +/-5 per cent”.*® A court has
found that a buyer’s proposal that expressly designated no
specific quantity was sufficiently definite because, under an
alleged customary usage, the proposal would be construed
as an offer to purchase the buyer’s needs from the offeree.”’
Another court found that the seller’s delivery of 2,700 pairs
of shoes in response to the buyer’s order of 3,400 pairs was
a counter-offer accepted by the buyer when it took delivery;
the contract was therefore concluded for only 2,700 pairs.*
It was also held that the crop to be harvested from a defined
10 ha piece of land was a sufficiently definite quantity.*

10. Adistribution agreement specifying terms on which the
parties would do business and obliging the buyer to order a
specified amount was found not sufficiently definite because
it did not state a specific quantity.*’

FIXING OR DETERMINING THE PRICE

11. To be sufficiently definite under the second sentence
of paragraph (1) a proposal must expressly or implicitly fix
or make provision for determining not only the quantity but
also the price. Proposals with the following price designa-
tions have been found sufficiently definite: pelts of varying
quality to be sold “at a price between 35 and 65 German
Marks for furs of medium and superior quality” because the
price could be calculated by multiplying the quantity of each
type by the relevant price;*' no specific agreement on price
where a course of dealing between the parties established the
price;*? a proposal that prices were to be adjusted to reflect
market prices;* agreement on a provisional price to be fol-
lowed by establishment of a definitive price after the buyer
resold the goods to its customer, because such an arrange-
ment was regularly observed in the trade;* an agreement
that the price of sour cherries would be “be fixed during
the season,” which was determinable under the standard of
article 55.%

12. The following proposals were found to be insufficiently
definite: a proposal that provided for several alternative con-
figurations of goods but did not indicate a proposed price for
some elements of the alternative proposals;* an agreement
that the parties would agree on the price of additional goods
ten days before the new year.*’

13.  One court has concluded that, if the intent to be bound
by an acceptance is established, a proposal is sufficiently
definite notwithstanding the failure to specify the price.*

RELEVANCE OF PRICE FORMULA
IN ARTICLE 55

14. Article 14 states that a proposal to conclude a contract
is sufficiently definite if it “fixes or makes provision for
determining” the price. Article 55 provides a price formula
that applies “[w]here a contract has been validly concluded
but does not expressly or implicitly fix or make provision for
determining the price”.* The price supplied by article 55 is
“the price generally charged at the time of the conclusion of
the contract for such goods sold under comparable circum-
stances in the trade concerned.”

15. Most decisions have declined to apply article 55.%°
Several have concluded that article 55 was not applicable
because the parties had expressly or implicitly fixed or
made provision for determining the price, thereby satisfy-
ing the definiteness requirement set out in article 14 (1).%!
One tribunal found that where the parties had agreed to fix
the price at a later time but had not done so, the proposal
was not sufficiently definite under article 14 (1) and that
article 55 was not applicable because of the parties’ agree-
ment to fix the price at a later time.>> In another case where
the proposal to conclude a contract failed to fix the price,
the court declined to apply article 55 to fix the price because
there was no market price for the aeroplane engines con-
cerning which the parties were negotiating.”* Another court
also found that, to the extent the price formula of article 55
might be applicable, the parties had derogated from that
formula by their agreement.**
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16. Some decisions, however, have taken a more liberal
approach by considering that a sales contract can be validly
concluded without any reference to the price (express or
implicit) by the parties; the price is then objectively deter-
mined by reference to a general price, i.e., under the arti-
cle 55 formula.” Or, in the case of urgent transactions, if no
price is mentioned it is assumed that the parties intended the
price currently charged for such goods.>

17. When enforcing an agreement notwithstanding the fact
that the parties had not fixed the price in their original negoti-
ations, one court has invoked article 55. In that case, the court
stated that the price set out in a corrected invoice issued by
the seller at the request of the buyer and to which the buyer

did not object was to be interpreted as the price charged
under comparable circumstances in the trade concerned, as
provided in the article 55 formula.’” Another court has con-
sidered the application of article 55 in a situation where the
term “to be fixed during the season” was interpreted as an
agreement that the parties wanted to agree on the price at
a later point in time; it was held that this would not affect
the validity of the contract since, according to article 6
CISG, the parties are entitled to exclude the requirements
of article 14 (1) sentence two and to disregard the minimum
requirements for an offer.>® In this regard the type of goods
(for example seasonal goods) as well as the agreed quantity
play an important role, while other factors, such as the price
for reselling the goods, might be of less importance.”
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