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Article 65

(1) If under the contract the buyer is to specify the form, measurement or other
features of the goods and he fails to make such specification either on the date agreed upon
or within a reasonable time after receipt of a request from the seller, the seller may, without
prejudice to any other rights he may have, make the specification himself in accordance
with the requirements of the buyer that may be known to him.

(2) If the seller makes the specification himself, he must inform the buyer of the
details thereof and must fix a reasonable time within which the buyer may make a different
specification. If, after receipt of such a communication, the buyer fails to do so within the
time so fixed, the specification made by the seller is binding.

INTRODUCTION

1. Article 65 addresses those cases where the contract
leaves it to the buyer to specify “the form, measurement
or other features of the goods” (article 65 (1)). The provi-
sion enables the seller to act in the buyer’s stead so that it
can itself make the specification required by the contract.
Article 65 accordingly grants the seller a further remedy for
preserving its rights. Article 65 also clarifies article 14 (1):
a proposal for concluding a contract can be sufficiently defi-
nite to constitute an offer if the proposed contract requires a
specification of the goods after its conclusion.! Court deci-
sions or arbitral awards which have implemented or cited
article 65 are very rare.”

SELLER’S RIGHT TO MAKE SPECIFICATIONS
(ARTICLE 65 (1))

2. The seller’s right to make the specification itself in
place of the buyer is subject to various requirements. First,
the buyer has to have failed to make the required specifi-
cation “on the date agreed upon”. If a date is not indicated
in the contract, a seller wishing to make the specification
must request the buyer beforehand to provide the specifica-
tion, which has to be made “within a reasonable time after
receipt” of the request. Thus, the seller’s request has to
reach the buyer in order to be effective, contrary to the gen-
eral rule set forth in article 27. Secondly, the specification
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made by the seller following the buyer’s failure to do so
has to meet “the requirements of the buyer that may be
known to him”.

3. The seller is not obliged to make the specification
required of the buyer. The seller may prefer to resort to
the other remedies available for breach of contract by the
buyer. Also, a specification provided by the seller does
not prejudice any other rights which the seller may have.
This means that a seller who has made the specification
retains the right to claim damages for the loss caused by the
buyer’s failure.

IMPLEMENTATION OF THE RIGHT TO MAKE
SPECIFICATIONS (ARTICLE 65 (2))

4.  Article 65 (2) regulates the seller’s exercise of its right
to make a specification on behalf of the buyer under arti-
cle 65 (1). The seller is required to inform the buyer of the
details of the specification and to fix a reasonable time dur-
ing which the buyer may make a different specification (first
sentence). If the buyer does not take advantage of the right to
make a different specification within the reasonable time so
fixed, the seller’s specification is binding (second sentence).
It has been held that, if a seller makes a specification with-
out taking the preliminary steps laid down in article 65 (2),
the seller’s specification is not binding on the buyer, who
remains free to make a different specification.?
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