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Article 25

A breach of contract committed by one of the parties is fundamental if it results in
such detriment to the other party as substantially to deprive him of what he is entitled to
expect under the contract, unless the party in breach did not foresee and a reasonable
person of the same kind in the same circumstances would not have foreseen such a result.

INTRODUCTION

1. Article 25 defines the term “fundamental breach,”
which is used in various provisions of the Convention. A
fundamental breach as here defined is a prerequisite for cer-
tain remedies under the Convention, including a party’s right
to avoid the contract under articles 49 (1) (a) and 64 (1) (a),
and a buyer’s right to require delivery of replacements for
goods that failed to conform to the contract (article 46 (2)).
The phrase is also used in other provisions of the Convention
in connection with avoidance of contract (see articles 51 (2),
72 (1), 73 (1) and (2)). A fundamental breach also impacts
the operation of the passage-of-risk provisions of the
Convention—see article 70 and paragraph 13 of the Digest
for Part III, Chapter IV. In general article 25 defines the
border between situations giving rise to “regular” remedies
for breach of contract—Ilike damages and price reduction—
and those calling for more drastic remedies, such as avoid-
ance of contract.

DEFINITION OF FUNDAMENTAL
BREACH IN GENERAL

2. Afundamental breach requires, first, that one party has
committed a breach of contract. Breach of any obligation
under the contract can suffice—provided the other require-
ments for a fundamental breach are present—irrespective of
whether the duty was specifically contracted for between the
parties or if, instead, it followed from the provisions of the
Convention. Even the breach of a collateral duty can give
rise to a fundamental breach. For example, where a manufac-
turer had a duty to reserve goods with a particular trademark
exclusively for the buyer, and the manufacturer displayed
the trademarked goods at a fair for sale (continuing to do so
even after a warning by the buyer), the manufacturer was
found to have committed a fundamental breach.!

3. In order to rank as fundamental, a breach must be of
a certain nature and weight. The aggrieved party must have
suffered such detriment as to substantially deprive it of what
it was entitled to expect under the contract. The breach must
therefore nullify or essentially depreciate the aggrieved par-
ty’s justified contract expectations. What expectations are
justified depends on the specific contract and the risk allo-
cation envisaged by the contract provisions, on customary
usages, and on the provisions of the Convention. For exam-
ple, buyers cannot normally expect that delivered goods
will comply with regulations and official standards in the

buyer’s country.”? Therefore, e.g., the delivery of mussels
with a cadmium content exceeding recommended levels in
the buyer’s country has not been regarded as a fundamental
breach (or, indeed, as a breach at all) since the buyer could
not have expected that the seller would meet those standards
and since the consumption of the mussels in small portions
as such did not endanger a consumer’s health.* However;
the court in that case stated three exceptions from the rule
that the seller need not know and observe the standards in
the buyer’s country: (1) if the standards in both countries are
identical; (2) if, before or at the conclusion of the contract,
the buyer informed the seller about these standards, or (3) if
due to special circumstances the seller knew or should have
known about those standards because, e.g., it particularly
specialised in exports to the buyer’s country or has a branch
office there.*

4.  Article 25 provides further that a breach is fundamen-
tal only if the substantial deprivation of expectations caused
by the breach was reasonably foreseeable to the breaching
party. However, the provision does not mention the time at
which the consequences of the breach must have been fore-
seeable. It has been expressly stated that the time of the con-
clusion of contract is the relevant time.’

5. It has been held that the term fundamental breach
should be interpreted restrictively.® A Supreme Court found
that, in case of doubt, no fundamental breach should be
accepted.’

SPECIFIC FUNDAMENTAL BREACH
SITUATIONS

6. Courts have decided whether certain typical fact
patterns constitute fundamental breaches. It has been
determined on various occasions that complete failure to
perform a basic contractual duty constitutes a fundamental
breach of contract unless the party has a justifying reason
to withhold its performance. This has been decided in the
case of final non-delivery® as well as in the case of final
non-payment.” However, if only a minor part of the contract
is finally not performed (e.g., one delivery out of several
deliveries is not made), the failure to perform is a simple,
non-fundamental breach of contract.”” On the other hand
a final and unjustified announcement of the intention not
to fulfil one’s own contractual obligations has been found
to constitute a fundamental breach.!! Likewise, the buyer’s
insolvency and placement under administration has been
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held to constitute a fundamental breach under article 64
since it deprives the unpaid seller of what it was entitled
to expect under the contract, namely payment of the full
price.'? Similarly, a buyer’s refusal to open a letter of credit
as required by the contract has been held to constitute a
fundamental breach.” It has also been determined that
non-delivery of the first instalment in an instalment sale
gives the buyer reason to believe that further instalments
will not be delivered, and therefore a fundamental breach
of contract was to be expected (article 73 (2))."

7.  As arule late performance—whether late delivery of
the goods or necessary documents or late payment of the
price—does not in itself constitute a fundamental breach
of contract.”” Only when the time for performance is of
essential importance either because it is so contracted'® or
due to evident circumstances (e.g., seasonal goods)'” does
delay as such amount to a fundamental breach.'® Although
the date for delivery may be fixed by agreement, a short
delay may nonetheless not constitute a fundamental breach
if the buyer’s interests are not impaired."” But even if a
delay in delivery, in payment, or in taking delivery of
the goods is generally not deemed a fundamental breach,
the Convention allows the aggrieved party to fix an
additional period of time for performance; if the party in
breach fails to perform during that period, the aggrieved
party may then declare the contract avoided (art-
icles 49 (1) (b) and 64 (1) (b)).° Therefore in such cases,
but only in such cases, the lapse of the additional period
turns a non-fundamental delay in performance into a suffi-
cient reason for avoidance.

8. If defective goods are delivered, the buyer can avoid
the contract when the non-conformity of the goods is
properly regarded as a fundamental breach of contract (arti-
cle 49 (1) (a)). It therefore is essential to know under what
conditions delivery of non-conforming goods constitutes
a fundamental breach. Court decisions on this point have
found that a non-conformity concerning quality remains
a mere non-fundamental breach of contract as long as the
buyer—without unreasonable inconvenience—can use the
goods or resell them even at a discount.?! For example, the
delivery of frozen meat that was too fat and too moist, and
that consequently was worth 25.5 per cent less than meat
of the contracted quality (according to an expert opinion),
was not regarded as a fundamental breach of contract since
the buyer had the opportunity to resell the meat at a lower
price or to otherwise process it.>> On the other hand, if
the non-conforming goods cannot be used or resold with
reasonable effort this constitutes a fundamental breach and
entitles the buyer to declare the contract avoided.* This has
been held to be the case as well where the goods suffered
from a serious and irreparable defect although they were
still useable to some extent (e.g., flowers which were sup-
posed to flourish the whole summer but did so only for part
of it).?* Courts have considered a breach to be fundamental
without reference to possible alternative uses or resale by
the buyer when the goods had major defects and conform-
ing goods were needed for manufacturing other products.?
The same conclusion has been reached where the non-con-
formity of the goods resulted from added substances the
addition of which was illegal both in the country of the
seller and the buyer.?

9.  Special problems arise when the goods are defective
but repairable. Some courts have held that easy repaira-
bility precludes finding a fundamental breach.”” Courts are
reluctant to consider a breach fundamental when the seller
offers and effects speedy repair without any inconvenience
to the buyer.?® Also if the buyer itself repairs the goods and
uses them this is evidence that he has not lost the interest
in the contract and a fundamental breach must be denied.”
This has been so held even though the seller had already
unsuccessfully attempted to repair the defects over a
whole year.

10. The violation of other contractual obligations can also
amount to a fundamental breach. It is, however, necessary
that the breach deprive the aggrieved party of the main bene-
fit of the contract and that this result could have been foreseen
by the other party. Thus, a court stated that there is no fun-
damental breach in case of delivery of incorrect certificates
pertaining to the goods if either the goods were neverthe-
less merchantable or if the buyer itself could—at the seller’s
expense—easily acquire the correct certificates.’® Likewise,
a typographical error in a bill of lading (“1999” instead of
“1998”) does not constitute a fundamental breach and does
not entitle the buyer to refuse payment.*! The unjustified
denial of contract rights of the other party—e.g., a refusal
to recognize the validity of a retention of title clause and
the seller’s right to possession of the goods,** or the unjusti-
fied denial of a valid contract after having taken possession
of samples of the goods**—can amount to a fundamental
breach of contract. The same is true when exclusive supply
obligations or resale restrictions have been substantially vio-
lated,* or when the buyer, under an FOB contract, refuses to
perform its obligation to hire a ship so that it is impossible
for the seller to deliver the goods free on board.*

11. A delay in accepting the goods will generally not con-
stitute a fundamental breach, particularly when the delay is
only for a few days.*

12. The cumulation of violations of several contractual
obligations makes a fundamental breach more probable, but
does not automatically constitute a fundamental breach.’’ In
such cases, the existence of a fundamental breach depends
on the circumstances of the case as well as on whether the
breach resulted in the aggrieved party losing the main bene-
fit of, and its interest in, the contract.®®

BURDEN OF PROOF

13. Article 25 regulates to some extent the burden of
proving its elements. The burden with regard to the foresee-
ability element of article 25 lies with the party in breach:¥
this party must prove that it did not foresee the substantial
detrimental effect of its breach, and that a reasonable person
of the same kind in the same circumstances would not have
foreseen such an effect. Where the buyer however asserts
that the seller should have known specificities of the produc-
tion procedure for which the buyer intended to use the goods,
the buyer must at least substantiate those circumstances.*
On the other hand, the aggrieved party has to prove that the
breach substantially deprived it of what it was entitled to
expect under the contract.*!
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