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delay by the other party in taking possession of the goods
or in taking them back or in paying the cost of preserva-
tion, provided that notice of the intention to sell has been
given to the other party.
(2) If the goods are subject to loss or rapid deteriora-

tion or their preservation would involve unreasonable ex-
pense, the party who is bound to preserve the goods in
accordance with articles 74 or 75 must take reasonable
measures to sell them. To the extent possible he must give
notice to the other party of his intention to sell.
(3) The party selling the goods has the right to retain

out of the proceeds of sale an amount equal to the rea-
sonable expenses of preserving the goods and of selling
them. He must account to the other party for the ba-
lance.

CHAPTER V. PASSING OF RISK

Article 78

Loss or damage to the goods after the risk has passed
to the buyer does not discharge him from his obligation
to pay the price, unless the loss or damage is due to an act
or omission of the seller.

Article 79

(1) If the contract of sale involves carriage of the
goods and the seller is not required to hand them over at
a particular destination, the risk passes to the buyer when
the goods are handed over to the first carrier for trans-
mission to the buyer. If the seller is required to hand the
goods over to a carrier at a particular place other than
the destination, the risk does not pass to the buyer until
the goods are handed over to the carrier at that place.
The fact that the seller is authorized to retain documents
controlling the disposition of the goods does not affect
the passage of risk.

(2) Nevertheless, if the goods are not clearly marked
with an address or otherwise identified to the contract,
the risk does not pass to the buyer until the seller sends
the buyer a notice of the consignment which specifies the
goods.

Article 80

The risk in respect of goods sold in transit is assumed
by the buyer from the time the goods were handed over
to the carrier who issued the documents controlling their
disposition. However, if at the time of the conclusion of
the contract the seller knew or ought to have known that
the goods had been lost or damaged and he has not dis-
closed such fact to the buyer, such loss or damage is at
the risk of the seller.

Article 81

(1) In cases not covered by articles 79 and 80 the risk
passes to the buyer when the goods are taken over by him
or, if he does not do so in due time, from the time when
the goods are placed at his disposal and he commits a
breach of contract by failing to take delivery.
(2) If, however, the buyer is required to take over the

goods at a place other than any place of business of the
seller, the risk passes when delivery is due and the buyer
is aware of the fact that the goods are placed at his dispo-
sal at that place.
(3) If the contract relates to a sale of goods not then

identified, the goods are deemed not to be placed at the
disposal of the buyer until they have been clearly identi-
fied to the contract.

Article 82

If the seller has committed a fundamental breach of
contract, the provisions of articles 79, 80 and 81 do not
impair the remedies available to the buyer on account of
such breach.

D. COMMENTARY ON THE DRAFT CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE
OF GOODS, PREPARED BY THE SECRETARIAt

Document A ICONF.9715

PART I. SPHERE OF APPLICATION AND
GENERAL PROVISIONS

CHAPTER I. SPHERE OF APPLICATION

Article 1

[Sphere of application]'
(1) This Convention applies to contracts of sale of

goods between parties whose places of business are in
different States:

I The titles to the articles have been prepared by the Secretariat at the
request of the United Nations Commission on International Trade Law

[Original: English]
[14 March 1979J

(a) when the States are Contracting States; or
(b) when the rules of private international law lead to

the application of the law of a Contracting State.
(2) The fact that the parties have their places of busi-

ness in different States is to be disregarded whenever this
fact does not appear either from the contract or from any
dealings between, or from information disclosed by, the
parties at any time before or at the conclusion of the con-
tract.

but have not been approved by the Commission (United Nations Com-
mission on International Trade Law, summary record of the 208th
meeting, A/CN.9/SR.208, para 47).

Océane Kessler�
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(3) Neither the nationality of the parties nor the civil
or commercial character of the parties or of the contract
is to be taken into consideration.

PRIOR UNIFORM LAW

Uniform Law on the International Sale of Goods (ULIS), articles 1,
2 and 7.
Uniform Law on the Formation of Contracts for the International

Sale of Goods (ULF), article I.
Convention on the Limitation Period in the International Sale of

Goods (Prescription Convention), articles 2 and 3.

Commentary

1. This article provides the general rules for determining whether
this Convention is applicable to a contract of sale of goods as well as to
its formation.

Basic criterion, paragraph (1)

2. Article 1 (1) provides that the basic criterion for the application
of this Convention to a contract of sale of goods as wellas to its forma-
tion is that the places of business of the parties are in different States.J

3. This Convention is not concerned with the law governing con-
tracts of sale or their formation where the parties have their places of
business within one and the same State. These matters will normally be
governed by the domestic law of that State.
4. By focusing on the sale of goods between parties whose places of

business are in different States, the Convention will serve its three ma-
jor purposes:
(I) to reduce the search for a forum with the most favourable law;
(2) to reduce the necessity of resorting to rules of private internatio-

nallaw;
(3) to provide a modern law of sales appropriate for transactions of

an international character.

Additional criteria, subparagraphs (1) (a) and (1) (b)

5. Even though the parties have their places of business in different
States, this Convention applies only if:
(1) the States in which the parties have their places of business are

Contracting States; or
(2) the rules of private international law lead to the application of

the law of a Contracting State.

6. If the two States in which the parties have their places of busi-
ness are Contracting States this Convention applies even if the rules of
private international law of the forum would normally designate the
law of a third country, such as the law of the State in which the contract
was concluded. This result could be defeated only if the litigation took
place in a third non-Contracting State, and the rules of private interna-
tionallaw of that State would apply the law of the forum, i.e., its own
law, or the law of a fourth non-Contracting State to the contract.

7. Even if one or both of the parties to the contract have their pla-
ces of business in a State which is not a Contracting State, the Conven-
tion is applicable if the rules of private international law of the forum
lead to the application of the law of a Contracting State. In such a si-
tuation the question is then which law of sales of that State shall apply.
If the parties to the contract are from different States, the appropriate
law of sales is this Convention.

S. A further application of this principle is that if two parties from
different States have desiganted the law of a Contracting State as the
law of the contract, this Convention is applicable even though the
parties have not specifically mentioned the Convention.

2 If a party has places of business in more than one State, the relevant
place of business is determined by article 9 (a).

A wareness of situation, paragraph (2)

9. Under paragraph (2), the Convention does not apply if "the fact
that the parties have their places of business in different States . . .
does not appear either from the contract or from any dealings between,
or from information disclosed by, the parties at any time before or at
the conclusion of the contract". One example of such a situation is
where the parties appeared to have their places of business in the same
State but one of the parties was acting as the agent for an undisclosed
foreign principal. In such a situation paragraph (2) provides that the
sale, which appears to be between parties whose places of business are
in the same State, is not governed by this Convention.

Nationality of the parties, civil or commercial character
of the transaction, paragraph (3)

10. International conventions which affect the rights of individuals
are often intended to protect the rights of the nationals of the Contract-
ing States in their dealings in or with the other Contracting State or Sta-
tes. Therefore, it is typical that these conventions apply only to rela-
tions between "nationals" of the Contracting States.
I I. However, the question whether this Convention is applicable to

a contract of sale of goods is determined primarily by whether the rele-
vant "places of business" of the parties are in different Contracting
States. The relevant "place of business" of a party is determined by
application of article 9 (a) without reference to his nationality, place of
incorporation, or place of head office. This paragraph reinforces that
rule by making it clear that the nationality of the parties is not to be
taken into consideration.
12. In some legal systems the law relating to contracts of sale of

goods is different depending on whether the parties or the contract are
characterized as civil or commercial. In other legal systems this distinc-
tion is not known. In order to ensure that the scope of application pro-
visions of this Convention are not interpreted to apply only to contracts
of sale characterized as "commercial" or between parties characterized
as "commercial" under the law of a Contracting State, article I (3) pro-
vides that the civil or commercial character of the parties or of the con-
tract is not to be taken into consideration.
13. It should be noted, however, that article 2 excludes from the

sphere of application of this Convention certain contracts for the sale
of goods which are likely to be characterized as "civil" contracts by a
legal system which recognizes the distinction between civil and com-
mercial contracts. Most notably, article 2 (a) excludes from the sphere
of application of this Convention sales "of goods bought for personal,
family or household use."
14. Paragraph (3) applies only to the scope of application provi-

sions of this Convention. It does not mean that the civil or commercial
character of the parties may not be taken into consideration for the
purposes of determining such matters as the period of time which is to
be regarded as a reasonable period of time for giving notice of lack of
conformity of the goods under article 37 (1).

Article 2

[Exclusions from Convention]
This Convention does not apply to sales:
(a) of goods bought for personal, family or household

use, unless the seller, at any time before or at the conclu-
sion of the contract, neither knew nor ought to have
known that the goods were bought for any such use;
(b) by auction;
(c) on execution or otherwise by authority of law;
(d) of stocks, shares, investment securities, negotiable

instruments or money;
(e) of ships, vessels or aircraft;
(f) of electricity.
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PRIOR UNIFORM LAW

ULIS, article 5.
ULF, article I (6).
Prescription Convention, article 4.

Commentary

1. Article 2 sets out those sales which are excluded from the appli-
cation of this Convention. The exclusions are of three types: those
based on the purpose for which the goods were purchased, those based
on the type of transaction and those based on the kinds of goods sold.

Exclusion of consumer sales, subparagraph (a)

2. Subparagraph (a) of this article excludes consumer sales from
the scope of this Convention. A particular sale is outside the scope of
this Convention if the goods are bought for "personal, family or
household use." However, if the goods were purchased by an indivi-
dual for a commercial purpose, the sale would be governed by this
Convention. Thus, for example, the following situations are within the
Convention: the purchase of a camera by a professional photographer
for use in his business; the purchase of soap or other toiletries by a bu-
siness for the personal use of the employees; the purchase of a single
automobile by a dealer for resale.

3. A rationale for excluding consumer sales from the Convention is
that in a number of countries such transactions are subject to various
types of national laws that are designed to protect consumers. In
order to avoid any risk of impairing the effectiveness of such national
laws, it was considered advisable that consumer sales should be ex-
cluded from this Convention. In addition, most consumer sales are
domestic transactions and it was felt that the Convention should not
apply to the relatively few cases where consumer sales were internatio-
nal transactions, e.g. because the buyer was a tourist with his habitual
residence in another country! or that the goods were ordered by mail.

4. If the goods were purchased for personal, family or household
use, this Convention does not apply "unless the seller, at any time be-
fore or at the conclusion of the contract, neither knew nor ought to
have known that the goods were bought for any such use." The seller
might have no reason to know that the goods were purchased for such
use if the quantity of goods purchased, the address to which they were
to be sent or other aspects of the transaction were those not normal in a
consumer sale. This information must be available to the seller at least
by the time of the conclusion of the contract so that he can know
whether his rights and obligations in respect of the sale are those under
this Convention or those under the applicable national law.

Exclusion of sales by auction, subparagraph (b)

5. Subparagraph (b) of this article excludes sales by auction from
the scope of this Convention. Sales by auction are often subject to spe-
cial rules under the applicable national law and it was considered desi-
rable that they remain subject to those rules even though the successful
bidder was from a different State.

Exclusion of sales on execution or otherwise by authority of law,
subparagraph (c)

6. Subparagraph (c) of this article excludes sales on judicial or ad-
ministrative execution or otherwise by authority of law, because such
sales are normally governed by special rules in the State under whose
authority the execution sale is made. Furthermore, such sales do not
constitute a significant part of international trade and may, therefore,
safely be regarded as purely domestic transactions.

Exclusion ofsales of stocks, shares, investment securities, negotiable
instruments or money, subparagraph (d)

7. This subparagraph excludes sales of stocks, shares, investment
securities, negotiable instruments or money. Such transactions present
problems that are different from the usual international sale of goods
and, in addition, in many countries are subject to special mandatory

I See article 9 (b).

rules. Moreover, in some legal systems such commercial paper is not
considered to be "goods." Without the exclusion of the sales of such
paper, there might have been significant differences in the application
of this Convention.

8. This subparagraph does not exclude documentary sales of goods
from the scope of this Convention even though, in some legal systems,
such sales may be characterized as sales of commercial paper.

Exclusion of sales of ships, vessels or aircraft, subparagraph (e)

9. This subparagraph excludes from the scope of the Convention
all sales of ships, vessels and aircraft. In some legal systems the sale of
ships, vessels and aircraft are sales of "goods" while in other legal
systems some sales of ships, vessels and aircraft are assimilated to sales
of immovables. Furthermore, in most legal systems at least some ships,
vessels and aircraft are subject to special registration requirements. The
rules specifying which ones must be registered differ widely. In order
not to raise questions of interpretation as to which ships, vessels or
aircraft were subject to this Convention, especially in view of the fact
that the relevant place of registration, and therefore the law which
would govern the registration, might not be known at the time of the
sale, the sale of all ships, vessels and aircraft was excluded from the
application of this Convention.

Exclusion of sales of electricity, subparagraph <0
10. This subparagraph excludes sales of electricity from the scope

of this Convention on the ground that in many legal systems electricity
is not considered to be goods and, in any case, international sales of
electricity present unique problems that are different from those pre-
sented by the usual international sale of goods.

Article 3

[Contracts for services or for goods to be manufactured]
(1) This Convention does not apply to contracts in

which the preponderant part of the obligations of the sel-
ler consists in the supply of labour or other services.
(2) Contracts for the supply of goods to be manufac-

tured or produced are to be considered sales unless the
party who orders the goods undertakes to supply a sub-
stantial part ofthe materials necessary for such manufac-
ture or production.

PRIOR UNIFORM LAW

ULIS, article 6.
ULF, article 1 (7).
Prescription Convention, article 6.

Commentary

I. Article 3 deals with two different situations in which the contract
includes some act in addition to the supply of goods.

Sale ofgoods and supply of labour or other services by the seller,
paragraph (1)

2. This paragraph deals with contracts under which the seller un-
dertakes to supply labour or other services in addition to selling goods.
An example of such a contract is where the seller agrees to sell machi-
nery and undertakes to set it up in a plant in working condition or to
supervise its installation. In such cases, paragraph (1) provides that if
the "preponderant part" of the obligation of the seller consists in the
supply of labour or other services, the contract is not subject to the pro-
visions of this Convention.

3. It is important to note that this paragraph does not attempt to
determine whether obligations created by one instrument or transaction
comprise essentially one or two contracts. Thus, the question whether
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the seller's obligations relating to the sale of goods and those relating to
the supply of labour or other services can be considered as two separate
contracts (under what is sometimes called the doctrine of "severabili-
ty" of contracts), will be resolved in accordance with the applicable na-
tionallaw.

Supply ofmaterials by the buyer, paragraph (2)

4. The opening phrase of paragraph (2) of this article provides that
the sale of goods to be manufactured or produced by the seller to the
buyer's order is as much subject to the provisions of this Convention as
the sale of ready-made goods.

5. However, the concluding phrase in this paragraph "unless the
party who orders the goods undertakes to supply a substantial part of
the materials necessary for such manufacture or production," is desig-
ned to exclude from the scope of this Convention those contracts under
which the buyer undertakes to supply the seller (the manufacturer) with
a substantial part of the necessary materials from which the goods are
to be manufactured or produced. Since such contracts are more akin to
contracts for the supply of services or labour than to contracts for sale
of goods, they are excluded from the scope of this Convention, in line
with the basic rule of paragraph (1).

Article 4

[Substantive coverage of Convention]

This Convention governs only the formation of the
contract of sale and the rights and obligations of the sel-
ler and the buyer arising from such a contract. In parti-
cular, except as otherwise expressly provided therein, this
Convention is not concerned with:
(a) the validity of the contract or of any of its provi-

sions or of any usage;
(b) the effect which the contract may have on the pro-

perty in the goods sold.

PRIOR UNIFORM LAW

UUS, articles 4, 5 (2) and 8.

Commentary

1. Article 4 limits the scope of the Convention, unless elsewhere ex-
pressly provided in the Convention, to governing the formation of the
contract of sale and the rights and obligations of the seller and the
buyer arising from a contract of sale.

Validity, subparagraph (a)

2. Although there are no provisions in this Convention which ex-
pressly govern the validity of the contract or of any usage, some provi-
sions may provide a rule which would contradict the rules on validity of
contracts in a national legal system. In case of conflict the rule in this
Convention would apply.

3. The only article in which the possibility of such a conflict is ap-
parent is article 10, which provides that a contract of sale of goods need
not be concluded in or by writing and is not subject to any other requi-
rements as to form. In some legal systems the requirement of a writing
for certain contracts of sale of goods is considered to be a matter rela-
ting to the validity of the contract. It may be noted that pursuant to ar-
ticle 11 and article (X), a Contracting State whose legislation requires a
contract of sale to be concluded in or evidenced by writing may make a
declaration that, inter alia, article 10 shall not apply where any party
has his place of business in a Contracting State which has made such a
declaration.

Passing ofproperty, subparagrapb (b)

4. Subparagraph (b) makes it clear that the Convention does not
govern the passing of property in the goods sold. In some legal systems

property passes at the time of the conclusion of the contract. In other
legal systems property passes at some later time such as the time at
which the goods are delivered to the buyer. It was not regarded possible
to unify the rule on this point nor was it regarded necessary to do so
since rules are provided by this Convention for several questions
linked, at least in certain legal systems, to the passing of property: the
obligation of the seller to transfer the goods free from any right or
claim of a third person;' the obligation of the buyer to pay the price;2
the passing of the risk of loss or damage to the goods.! the obligation to
preserve the goods."

Article 5

[Exclusion, variation or derogation by the parties]

The parties may exclude the application of this Con-
vention or, subject to article 11, derogate from or vary
the effect of any of its provisions.

PRIOR UNIFORM LAW

UUS, article 3.
ULF, article 2.
Prescription Convention, article 3 (3).

Commentary

1. The non-mandatory character of the Convention is explicitly sta-
ted in article 5. The parties may exclude its application entirely by
choosing a law other than this Convention to govern their contract.
They may also exclude its application in part or derogate from or vary
the effect of any of its provisions by adopting provisions in their con-
tract providing solutions different from those in the Convention.
2. The second sentence of UUS, article 3, providing that "such

exclusion may be express or implied" has been eliminated lest the spe-
cial reference to "implied" exclusion might encourage courts to con-
clude, on insufficient grounds, that the Convention had been wholly
excluded.

CHAPTER n. GENERAL PROVISIONS

Article 6

[Interpretation of Convention]

In the interpretation and application of the provisions
of this Convention, regard is to be had to its internatio-
nal character and to the need to promote uniformity and
the observance of good faith in international trade.

PRIOR UNIFORM LAW

UUS, article 17.
Prescription Convention, article 7.

Commentary

International character of Convention

1. National rules on the law of sales of goods are subject to sharp
divergencies in approach and concept. Thus, it is especially important
to avoid differing constructions of the provisions of this Convention by
national courts, each dependent upon the concepts used in the legal sys-
tem of the country of the forum. To this end, article 6 emphasizes the
importance, in the interpretation and application of the provisions of

I Articles 39 and 40.
2 Article 49.
3 Articles 78 to 82.
4 Articles 74 to 77.
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the Convention, of having due regard for the international character of
the Convention and for the need to promote uniformity.

Observance ofgood faith in international trade

2. Article 6 requires that the provisions of the Convention be inter-
preted and applied in such a manner that the observance of good faith
in international trade is promoted.

3. There are numerous applications of this principle in particular
provisions of the Convention. Among the manifestations of the requi-
rement of the observance of good faith are the rules contained in the
following articles:

- article 14 (2) (b) on the non-revocability of an offer where it
was reasonable for the offeree to rely upon the offer being held open
and the offeree acted in reliance on the offer;
- article 19 (2) on the status of a late acceptance which was sent

in such circumstances that if its transmission had been normal it
would have reached the offeror in due time;
- article 27 (2) in relation to the preclusion of a party from rely-

ing on a provision in a contract that modification or abrogation of
the contract must be in writing;
- articles 35 and 44 on the rights of a seller to remedy non-

conformities in the goods;
- article 38 which precludes the seller from relying on the fact

that notice of non-conformity has not been given by the buyer in ac-
cordance with articles 36 and 37 if the lack of conformity relates to
facts of which the seller knew or could not have been unaware and
which he did not disclose to the buyer;
- articles 45 (2), 60 (2) and 67 on the loss of the right to declare

the contract avoided;
-articles 74 to 77 which impose on the parties obligations to take

steps to preserve the goods.

4. The principle of good faith is, however, broader than these
examples and applies to all aspects of the interpretation and application
of the provisions of this Convention.

Article 7

[Interpretation of conduct of a party]
(1) For the purposes of this Convention statements

made by and other conduct of a party are to be interpre-
ted according to his intent where the other party knew or
could not have been unaware what that intent was.
(2) If the preceding paragraph is not applicable, state-

ments made by and other conduct of a party are to be in-
terpreted according to the understanding that a reasona-
ble person would have had in the same circumstances.
(3) In determining the intent of a party or the under-

standing a reasonable person would have had in the same
circumstances, due consideration is to be given to all rele-
vant circumstances of the case including the negotia-
tions, any practices which the parties have established
between themselves, usages and any subsequent conduct
of the parties.

PRIOR UNIFORM LAW

ULIS, article 9 (3).
ULF, articles 4 (2),5 (3), 12 and 13 (2).
UNIDROIT Draft of a Law for the Unification of Certain Rules re-

lating to Validity of Contracts of International Sale of Goods, articles
3,4 and 5.

Commentary

1. Article 7 on interpretation furnishes the rules to be followed in
interpreting the meaning of any statement or other conduct of a party
which falls within the scope of application of this Convention. Inter-
pretation of the statements or conduct of a party may be necessary to
determine whether a contract has been concluded, the meaning of the
contract, or the significance of a notice given or other act of a party in
the performance of the contract or in respect of its termination.
2. Article 7 states the rules to be applied in terms of interpreting the

unilateral acts of each party, i.e. communications in respect of the pro-
posed contract, the offer, the acceptance, notices, etc. Nevertheless, ar-
ticle 7 is equally applicable to the interpretation of "the contract" when
the contract is embodied in a single document. Analytically, this Con-
vention treats such an integrated contract as the manifestation of an
offer and an acceptance. Therefore, for the purpose of determining
whether a contract has been concluded as well as for the purpose of
interpreting the contract, the contract is considered to be the product of
two unilateral acts.

Content of the rules of interpretation

3. Since article 7 states rules for interpreting the unilateral acts of
each party, it does not rely upon the common intent of the parties as a
means of interpreting those unilateral acts. However, article 7 (1) re-
cognizes that the other party often knows or could not be unaware of
the intent of the party who made the statement or engaged in the con-
duct in question. Where this is the case, that intent is to be ascribed to
the statement or conduct.

4. Article 7 (I) cannot be applied if the party who made the state-
ment or engaged in the conduct had no intention on the point in ques-
tion or if the other party did not know and had no reason to know what
that intent was. In such a case, article 7 (2) provides that the statements
made by and conduct of a party are to be interpreted according to the
understanding that a reasonable person would have had in the same cir-
cumstances.
5. In determining the intent of a party or the intent a reasonable

person would have had in the same circumstances, -it is necessary to
look first to the words actually used or the conduct engaged in. How-
ever, the investigation is not to be limited to those words or conduct
even if they appear to give a clear answer to the question. It is common
experience that a person may dissimulate or make an error and the pro-
cess of interpretation set forth in this article is to be used to determine
the true content of the communication. If, for example, a party offers
to sell a quantity of goods for Swiss francs 50,000 and it is obvious that
the offeror intended Swiss francs 500,000 and the offeree knew or
could not have been unaware of it, the price term in the offer is to be in-
terpreted as Swiss francs 500,000.
6. In order to go beyond the apparent meaning of the words or the

conduct by the parties, article 7 (3) states that "due consideration is to
be given to all relevant circumstances of the case." It then goes on to
enumerate some, but not necessarily all, circumstances of the case
which are to be taken into account. These include the negotiations, any
practices which the parties have established between themselves, usages
and any subsequent conduct of the parties.

Article 8

[Usages and established practices]

(1) The parties are bound by any usage to which they
have agreed and by any practices which they have estab-
lished between themselves.
(2) The parties are considered, unless otherwise

agreed, to have impliedly made applicable to their con-
tract a usage of which the parties knew or ought to have
known and which in international trade is widely known
to, and regularly observed by, parties to contracts of the
type involved in the particular trade concerned.
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PRIOR UNIFORM LAW

ULIS, article 9.
ULF, article 13.

Commentary

I. This article describes the extent to which usages and practices
between the parties are binding on the parties to the contract.

2. By the combined effect of paragraphs (I) and (2), usages to
which the parties have agreed, are binding on them. The agreement
may be express or it may be implied.

3. In order for there to be an implied agreement that a usage will be
binding on the parties, the usage must meet two conditions: it must be
one "of which the parties knew or ought to have known" and it must
be one "which in international trade is widely known to, and regularly
observed by, parties to contracts of the type involved in the particular
trade concerned." The trade may be restricted to a certain product, re-
gion or set of trading partners.

4. The determining factor whether a particular usage is to be consi-
dered as having been impliedly made applicable to a given contract will
often be whether it was "widely known to, and regularly observed by,
parties to contracts of the type involved in the particular trade concer-
ned." In such a case it may be held that the parties "ought to have
known" of the usage.

5. Since usages which become binding on the parties do so only be-
cause they have been explicitly or implicitly incorporated into the con-
tract, they will be applied rather than conflicting provisions of this
Convention on the principle of party autonomy} Therefore, the provi-
sion in ULIS article 9, paragraph 2, that in the event of conflict bet-
ween an applicable usage and the Uniform Law, the usages prevail un-
less otherwise agreed by the parties, a provision regarded to be in con-
flict with the constitutional principles of some States and against public
policy in others, has been eliminated as unnecessary.

6. This article does not provide any explicit rule for the interpreta-
tion of expressions, provisions or forms of contract which are widely
used in international trade and for which the parties have given no in-
terpretation.s In some cases such an expression, provision or form of
contract may be considered to be a usage or practice between the par-
ties, in which case this article would be applied.

Article 9

[Place of business]

For the purposes of this Convention:
(a) if a party has more than one place of business, the

place of business is that which has the closest relationship
to the contract and its performance, having regard to the
circumstances known to or contemplated by the parties
at any time before or at the conclusion of the contract;
(b) if a party does not have a place of business, refe-

rence is to be made to his habitual residence.

PRIOR UNIFORM LAW

ULIS, article I (2).
ULF, article I (2).
Prescription Convention, articles 2 (c) and (d).

Commentary

I. This article deals with the determination of the relevant "place
of business" of a party.

1 Article 5.
2 Article 7 provides rules for the interpretation of statements made by

and other conduct of a party.

Place of business, subparagraph (a)

2. Subparagraph (a) deals with the situation in which a party to a
contract has more than one place of business. The question arises in
this Convention in respect of a number of different matters.

3. First, the determination of the relevant place of business may be
important in determining whether this Convention applies to the con-
tract. For this Convention to apply, the contract must be between par-
ties whose places of business are in different States.' Moreover, in most
cases those States must be Contracting States.2 For the purpose of de-
termining whether this Convention applies no problem arises where all
the places of business of one party (X) are situated in Contracting Sta-
tes other than the Contracting State in which the other party (Y) has his
place of business. Whichever one is designated as the relevant place of
business of X, the places of business of X and Y will be in different
Contracting States. The problem arises only when one of X's places of
business is situated either in the same State as the place of business of Y
or in a non-Contracting State. In such a case it becomes crucial to de-
termine which ofX's different places of business is the relevant place of
business within the meaning of article I.

4. The determination of the relevant place of business is also neces-
sary for the purposes of article H, 18 (2), 22, 29 (c), 40 (I) (b), 53 (I)(a)
and (X), In the case of articles 18 (2), 22, 29 (c) and 53 (I) (a) it may be
necessary to choose between two places of business within a given State
as to choose between places of business in two different States.

5. In addition, article 81 (2) provides the rule in respect of passage
of risk of loss when "the buyer is required to take over the goods at a
place other than any place of business of the seller ..." In this case it is
not necessary to determine the relevant place of business under article
9.

6. Subparagraph (a) lays down the criterion for determining the re-
levant place of business: It is the place of business "which has the clo-
sest relationship to the contract and its performance." The phrase "the
contract and its performance" refers to the transaction as a whole, in-
cluding factors relating to the offer and the acceptance as well as the
performance of the contract. The location of the head office or princi-
pal place of business is irrelevant for the purposes of article 9 unless
that office or place of business becomes so involved in the transaction
concerned as to be the place of business "which has the closest rela-
tionship to the contract and its performance."

7. In determining the place of business which has the "closest rela-
tionship," subparagraph (a) states that regard is to be given to "the cir-
cumstances known to or contemplated by the parties at any time before
or at the conclusion of the contract." Therefore, when article 9 (a)
refers to the performance of the contract, it is referring to the perfor-
mance that the parties contemplated when they were entering into the
contract. If it was contemplated that the seller would perform the con-
tract at his place of business in StateA, a determination that his "place
of business" under article 9 (a) was in State A would not be altered by
his subsequent decision to perform the contract at his place of business
in State B.
8. Factors that may not be known to one of the parties at the time

of entering into the contract would include supervision over the making
of the contract by a head office located in another State, or the foreign
origin or final destination of the goods. When these factors are not
known to or contemplated by both parties at the time of entering into
the contract, they are not to be taken into consideration.

Habitual residence, subparagraph (b)

9. Subparagraph (b) deals with the case where one of the parties
does not have a place of business. Most international contracts are
entered into by businessmen who have recognized places of business.
Occasionally, however, a person who does not have an established
"place of business" may enter into a contract of sale of goods that is
intended for commercial purposes, and not simply for "personal,
family or household use" within the meaning of article 2 (a) of this

I Article I (I). See, however, article 5.
2 Article I (I) (a).
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Convention. The present provision provides that in this situation, refe-
rence is to be made to his habitual residence.

Article 10

[Form of contract]
A contract of sale need not be concluded in or eviden-

ced by writing and is not subject to any other require-
ments as to form. It may be proved by any means, in-
cluding witnesses.

PRIOR UNIFORM LAW

ULIS, article 15.
ULF, article 3.

Commentary

1. Article 10 provides that a contract of sale need not be evidenced
by writing and is not subject to any other requirements as to form.'

2. The inclusion of article 10 in the Convention was based on the
fact that many contracts for the international sale of goods are con-
cluded by modern means of communication which do not always in-
volve a written contract. Nevertheless, any administrative or criminal
sanctions for breach of the rules of any State requiring that such con-
tracts be in writing, whether for purposes of administrative control of
the buyer or seller, for purposes of enforcing exchange control laws, or
otherwise, would still be enforceable against a party which concluded
the non-written contract even though the contract itself would be en-
forceable between the parties.
3. Some States consider the requirement that contracts for the in-

ternational sale of goods be in writing to be a matter of important
public policy. Accordingly, article 11 provides a mechanism for Con-
tracting States to prevent the application of the rule in article 10 to
transactions where any party has a place of business in their State.

Article 11

[Effect of declarations relating to form]
Any provision of article 10, article 27 or Part 11 of this

Convention that allows a contract of sale or its modifica-
tion or abrogation or any offer, acceptance, or other in-
dication of intention to be made in any form other than
in writing does not apply where any party has his place of
business in a Contracting State which has made a decla-
ration under article (X) of this Convention. The parties
may not derogate from or vary the effect of this article.

PRIOR UNIFORM LAW

None.

Commentary
1. Article 11 recognizes that some States consider that it is an im-

portant element of public policy that contracts or their modification or
abrogation be in writing. Therefore, article 11 enables a Contracting
State to make a declaration under article (X)! to prevent the application
of any provision of article 10, article 27 or Part II of the Convention
which allows a contract of sale or its modification or abrogation or any
offer, acceptance, or other indication of intention to be made in any

! See also para. 3 of the commentary to article 4 and the commentary
to article 11.

! The text of article (X) is reproduced with the other proposed final
clauses in document A/CONF.97/6.

form other than in writing where any party has his place of business in
that Contracting State.
2. As the operation of article 11 is confined to articles 10 and 27

and to Part II of this Convention (i.e. articles 12 to 22) it does not en-
compass all notices or indications of intention required under the Con-
vention but only those which relate to the formation of the contract, its
modification and its abrogation. Other notices may be given by means
appropriate in the circumstances.s
3. Since the requirement of writing in relation to the matters men-

tioned in article 11 is considered to be a question of public policy in so-
me States, the general principle of party autonomy is not applicable to
this article. Accordingly, article 11 cannot be varied or derogated from
by the parties.

PART 11. FORMATION OF THE CONTRACT

Article 12

[Offer]

(1) A proposal for concluding a contract addressed to
one or more specific persons constitutes an offer if it is
sufficiently definite and indicates the intention of the
offeror to be bound in case of acceptance. A proposal is
sufficiently definite if it indicates the goods and expressly
or implicitly fixes or makes provision for determining the
quantity and the price.
(2) A proposal other than one addressed to one or

more specific persons is to be considered merely as an in-
vitation to make offers, unless the contrary is clearly in-
dicated by the person making the proposal.

PRIOR UNIFORM LAW

ULF, article 4.

Commentary

1. Article 12 states the conditions that are necessary in order for a
proposal to conclude a contract to constitute an offer.

Proposal sent to one or more specific persons

2. In order for a person to accept an offer, that offer must have
been addressed to him. In the usual case, the requirement causes no dif-
ficulties since the offer to buy or sell goods will have been addressed to
one specific person or, if the goods are to be bought or sold by two or
more persons acting together, to those specific persons. The specifica-
tions of the addressee will usually be by name, but it could be made in
some other way such as "the owner or owners of ......

3. It is also possible that an offer to buy or sell will be made simul-
taneously to a large number of specific persons. An advertisement or
catalogue of goods available for sale sent in the mail directly to the
addressees would be sent to "specific persons," whereas the same ad-
vertisement or catalogue distributed to the public at large would not. If
an advertisement or catalogue sent to "specific persons" indicated the
intention to be bound to a contract in case of acceptance and if it was
"sufficiently definite", it would constitute an offer under article 12 (1).

Proposal sent to other than one or more specific persons, paragraph (2)

4. Some legal systems restrict the concept of an offer to communi-
cations addressed to one or more specific persons while other legal sys-
tems also admit of the possibility of a "public offer". Public offers are
of two types, those in which the display of goods in a store window,

2 See articles 24 and 25 and the commentary thereto.
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vending machine or the like are said to be a continuing offer to any per-
son to buy that article or one identical to it, and advertisements direc-
ted to the public at large. In those legal systems which admit of the pos-
sibility of a public offer, the determination as to whether an offer in the
legal sense has been made depends upon an evaluation of the total cir-
cumstances of the case, but does not necessarily require a specific indi-
cation of intention to make an offer. The fact that the goods are on dis-
play for sale or the wording of the advertisementmay be enough for a
court to determine that there was a legal offer.

5. This Convention, in article 12 (2), takes a middle position in re-
spect of public offers. It states that a proposal other than one addressed
to one or more specific persons is normally to be treated merely as an
invitation for the recipients to make offers. However, it constitutes an
offer if it meets the other criteria for being an offer and the intention
that it be an offer is clearly indicated. Such an indication need not be an
explicit statement such as "this advertisement constitutes an offer" but
it must clearly indicate an intention to make an offer, for example, by a
statement that, "these goods will be sold to the first person who pre-
sents cash or an appropriate banker's acceptance".

Intention to be bound, paragraph (1)

6. In order for the proposal for concluding a contract to constitute
an offer it must indicate "the intention of the offeror to be bound in
case of acceptance." Since there are no particular words which must be
used to indicate such an intention, it may sometimes require a careful
examination of the "offer" in order to determine whether such an in-
tention existed. This is particularly true if one party claims that a con-
tract was concluded during negotiations which were carried on over an
extended period of time, and no single communication was labelled by
the parties as an "offer" or as an "acceptance". Whether there is the
requisite intention to be bound in case of acceptance will be established
in accordance with the rules of interpretation contained in article 7.

7. The requirement that the offeror has manifested his intention to
be bound refers to his intention to be bound to the eventual contract if
there is an acceptance. It is not necessary that he intends to be bound by
the offer, i.e, that he intends the offer to be irrevocable. As to the revo-
cability of offers, see article 14.

An offer must be sufficiently definite, paragraph (1)

8. Paragraph (I) states that a proposal for concluding a contract
must be "sufficiently definite" in order to constitute an offer. It goes
on to state that an offer is sufficiently definite if it:

- indicates the goods, and
- expressly or implicitly fixes or makes provision for determining

the quantity, and
- expressly or implicitly fixes or makes provision for determining

the price.

9. The remaining terms of the contract resulting from the acceptan-
ce of an offer which only indicates the goods and fixes or makes provi-
sion for determining the quantity and the price would be supplied by
usage or by the provisions in Part III on the law of sales: If, for exam-
ple, the offer contained no term as to how or when the price was to be
paid, article 53 (I) provides that the buyer must pay it at the seller's pla-
ce of business and article 54 (I) provides that he must pay it when the
seller places either the goods or documents controlling their disposition
at the buyer's disposal. Similarly, if no delivery term is specified, article
29 provides how and where the goods are to be delivered and article 31
provides when they are to be delivered.

10. Nevertheless, the fact that a proposal contains only the three
terms necessary for the offer to be sufficiently definite may indicate, in
a given case, that there was no intention on the part of the offeror to be
bound in case of acceptance. For example, it would be necessary to in-
terpret the proposal in the light of article 7 to determine whether there
was an intention to be bound in case of acceptance where a seller offe-
red to sell equipment to be manufactured with the only specifications
being the type and quantity of the goods and a price of Swiss francs
10 million. It would normally be the case that a seller would not con-
tract for such a large sale without specification of delivery dates, quali-
ty standards, etc. Therefore, the lack of any indication in respect of
these matters suggests that there might have been as yet no intention to

be bound to a contract in case of acceptance. However, even in the case
of such a large and complicated sale, the applicable law of sales can
supply all of the missing terms if the intention to contract is found to
have existed.

Quantity of the goods, paragraph (1)

11. Although, according to article 12, the proposal for concluding
a contract will be sufficiently definite to constitute an offer if it express-
ly or implicitly fixes or makes provision for the quantity of goods, the
means by which the quantity is to be determined is left to the entire
discretion of the parties. It is even possible that the formula used by the
parties may permit the parties to determine the exact quantity to be de-
livered under the contract only during the course of performance.

12. For example, an offer to sell to the buyer "all I have available"
or an offer to buy from the seller "all my requirements" during a cer-
tain period would be sufficient to determine the quantity of goods to be
delivered. Such a formula should be understood to mean the actual
amount available to the seller or the actual amount required by the
buyer in good faith.

13. It appears that most, if not all, legal systems recognize the legal
effect of a contract by which one party agrees to purchase, for exam-
ple, all of the ore produced from a mine or to supply, for example, all
of the supplies of petroleum products which will be needed for resale by
the owner of a service station. In some countries such contracts are
considered to be contracts of sale. In other countries such contracts are
denominated as concession agreements or otherwise, with the provi-
sions in respect of the supply of the goods considered to be ancillary
provisions. Article 12 makes it clear that such a contract is enforceable
even if it is denominated by the legal system as a contract of sale rather
than as a concession agreement.

Price, paragraph (1)

14. Article 12 provides the same rule in respect of the price that it
does in respect of quantity. Thus, for the proposal to constitute an of-
fer it must expressly or implicitly fix or make provision for the price. It
is not necessary that the price could be calculated at the time of the
conclusion of the contract. For example, the offer, and the resulting
contract, might call for the price to be that prevailing in a given market
on the date of delivery, which date might be months or even years in the
future. In such a case the offer would expressly make provision for
determining the price.

15. Where the buyer sends an order for goods listed in the seller's
catalogue or where he orders spare parts, he may decide to make no
specification of the price at the time of placing the order. This may
occur because he does not have a price list of the seller or he may not
know whether the price list he has is current. Nevertheless, it may be
implicit in his action of sending the order that he is offering to pay the
price currently being charged by the seller for such goods. If such is the
case, the buyer has implicitly made provision for the determination of
the price and his order for the goods would constitute an offer.

16. Similarly, where the buyer orders goods from a catalogue for
future delivery it may be implicit in his order and from other relevant
circumstances that the buyer is offering to pay the price currently being
charged by the seller at the time of the delivery.

17. In order to determine whether a proposal implicitly fixes or
makes provision for determining the price it is necessary to interpret the
proposal in the light of article 7, and in particular paragraph (3) of that
article.

Article 13

[Time of effect of offer; withdrawal of offer]

(1) An offer becomes effective when it reaches the
offeree.
(2) An offer may be withdrawn if the withdrawal rea-

ches the offeree before or at the same time as the offer. It
may be withdrawn even if it is irrevocable.
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PRIOR UNIFORM LAW

ULF, article 5.

Commentary

1. Article 13 (1) provides that an offer becomes effective when it
reaches! the offeree. Therefore, until that moment event though the of-
feree may have learned of the dispatch of the offer by some means, he
cannot accept it.

2. For most purposes the rule as stated above is only of theoretical
interest. However, it assumes practical importance if the offeror chan-
ges his mind after dispatch of the offer but prior to the time the offer
reaches the offeree.

3. If the offeror withdraws the offer and the withdrawal reaches
the offeree before or at the same time as the offer, the offer never beco-
mes effective. Therefore, an offer which, once it became effective,
would be irrevocable under article 14 (2), can nevertheless be with-
drawn so long as the withdrawal reaches the offeree no later than the
offer reaches him.

4. This distinction between withdrawal of an offer and revocation
is of less significance if the offer is revocable under article 14 (1) since a
purported withdrawal which reached the offeree after the offer had
reached him would be treated as a revocation. For the effect of the dis-
patch of an acceptance after the arrival of an offer but prior to the arri-
val of the revocation, see paragraph 4 of the commentary to article 14.

Article 14

[Revocability of offer]

(1) Until a contract is concluded an offer may be
revoked if the revocation reaches the offeree before he
has dispatched an acceptance.
(2) However, an offer cannot be revoked:
(a) if it indicates, whether by stating a fixed time for

acceptance or otherwise, that it is irrevocable; or
(b) if it was reasonable for the offeree to rely upon the

offer as being irrevocable and the offeree has acted in re-
liance on the offer.

PRIOR UNIFORM LAW

ULF, article 5.

Commentary

Revocation of an offer, paragraph (1)

1. Article 14 states that offers are in general revocable and that the
revocation is effective when it reaches' the offeree.

2. The right of the offeror to revoke his offer terminates at the mo-
ment the contract is concluded. For the reasons explained in paragraph
4 of this commentary, this basic rule applies only in those cases in
which the offeree orally accepts the offer and in those cases in which
the offeree accepts the offer in conformity with article 16 (3).

3. Under article 16 (3) if, by virtue of the offer or as a result of
practices which the parties have established between themselves or of
usage, the offeree may indicate assent without giving notice to the offe-
ror by performing an act, such as one relating to the dispatch of the
goods or payment of the price, the acceptance is effective at the mo-
ment the act is performed. Since the acceptance is effective and the con-
tract is concluded at the moment the act is performed, the right of the
offeror to revoke his offer terminates at that same moment.
4. In the typical case in which the offer is accepted by a written in-

dication of assent, article 14 (1) provides that the right of the offeror to

1 Article 22 contains a definition of the term "reaches".

revoke his offer terminates at the moment the offeree has dispatched
his acceptance, and not at the moment the acceptance reaches the offe-
ror. This rule was adopted even though article 16 (2) provides that it is
at this later moment that the acceptance is effective and the contract is
therefore concluded in accordance with article 21.
5. The value of a rule that a revocable offer becomes irrevocable

prior to the moment at which the contract is concluded lies in the fact
that it contributes to an effective compromise between the theory of ge-
neral revocability of offers and the theory of general irrevocability of
offers. Although all offers except those which fall within the scope of
article 14 (2) are revocable, they become irrevocable once the offeree
makes his commitment by dispatching the acceptance.

Irrevocable offers, paragraph (2)

6. Article 14 (2) (a) provides that an offer cannot be revoked if it in-
dicates that it is irrevocable. It should be noted that this provision does
not require a promise on the part of the offeror not to revoke his offer
nor does it require any promise, act or forbearance on the part of the
offeree for the offer to become irrevocable. It reflects the judgement
that in commercial relations, and particularly in international commer-
cial relations, the offeree should be able to rely on any statement by the
offeror which indicates that the offer will be open for a period of time.
7. The offer may indicate that it is irrevocable in different ways.

The most obvious is that the offer may state that it is irrevocable or that
it will not be revoked for a particular period of time, The offer may
also indicate that it is irrevocable by stating a fixed time for acceptance.

8. Article 14 (2) (b) provides that the offeror cannot revoke his of-
fer if it was reasonable for the offeree to rely upon the offer as being ir-
revocable and the offeree has acted in reliance on the offer. This would
be of particular importance where the offeree would have to engage in
extensive investigation to determine whether he should accept the offer.
Even if the does not indicate that it is irrevocable, it should be ir-
revocable for the period of time necessary for the offeree to make his
determination.

Article 15

[Termination of offer by rejection]
An offer, even if it is irrevocable, is terminated when a

rejection reaches the offeror.

PRIOR UNIFORM LAW

None.

Commentary
1. Once the offeror has received a rejection of an offer, he should

be free to contract with someone else without concern that the offeree
will change his mind and attempt to accept the offer which he had pre-
viously rejected. Most, if not all, legal systems accept this solution in
respect of revocable offers. Many legal systems also accept it in respect
of irrevocable offers, but some legal systems hold that an irrevocable
offer is not terminated by a rejection. Article 15accepts the solution in
respect of both revocable and irrevocable offers and provides that an
offer, even if it is irrevocable, is terminated when a rejection reaches
the offeror.
2. An offer may be rejected either expressly or by implication. In

particular, article 17 (1) provides that "a reply to an offer which pur-
ports to be an acceptance containing additions, limitations or other
modifications is a rejection of the offer and constitutes a
counter-offer." A tribunal may find that a given communication from
the offeree to the offeror which contained inquiries about possible
changes in the terms or which proposed different terms did not purport
to be an acceptance and, therefore, that it did not fall under article 17
(1)1. Nevertheless, if the communication was found to contain addi-
tions, limitations or other modifications to the offer, the offer would
be rejected and the offeree could no longer accept it.

I See paragraph 4 of the commentary to article 17.
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3. Of course, the rejection of an offer by a reply which contains ad-
ditions, limitations or other modifications of the offer does not make it
impossible to conclude a contract. The reply would constitute a
counter-offer which the original offeror might accept. If the additions,
limitations or other modifications did not materially alter the terms of
the offer, article 17 (2) provides that the reply would constitute an
acceptance and the terms of the contract are the terms of the offer with
the modifications contained in the acceptance. If the offeror rejected
the proposed additions, limitations or other modifications, the parties
could agree to contract on the terms of the original offer.

4. Therefore, in the context of a reply to an offer which constitutes
an explicit or implicit rejection, the significance of article 15 is that the
original offer terminates and any eventual contract must be concluded
on the basis of a new offer and acceptance.

Article 16

[Acceptance; Time of effect of accceptance]
(1) A statement made by or other conduct of the offe-

ree indicating assent to an offer is an acceptance. Silence
shall not in itself amount to accceptance.
(2) Subject to paragraph (3) of this article, acceptance

of an offer becomes effective at the moment the indica-
tion of assent reaches the offeror. An accceptance is not
effective if the indication of assent does not reach the of-
feror within the time he has fixed or, if no time is fixed,
within a reasonable time, due account being taken of the
circumstances of the transaction, including the rapidity
of the means of communication employed by the offe-
ror. An oral offer must be accepted immediately unless
the circumstances indicate otherwise.
(3) However, if, by virtue of the offer or as a result of

practices which the parties have established between
themselves or of usage, the offeree may indicate assent
by performing an act, such as one relating to the dispatch
of the goods or payment of the price, without notice to
the offeror, the acceptance is effective at the moment the
act is performed provided that the act is performed with-
in the period of time laid down in paragraph (2) of this
article.

PRIOR UNIFORM LAW

ULF, articles 2 (2),6 and 8.

Commentary

I. Article 16 sets out the conduct of the offeree which constitutes
acceptance and the moment at which an acceptance is effective.

Acts constituting acceptance, paragraph (1)

2. Most acceptances are in the form of a statement by the offeree
indicating assent to an offer. However, article 16 (I) recognizes that
other conduct by the offeree indicating assent to the offer may also
constitute an acceptance.

3. In the scheme used in this Convention, any conduct indicating
assent to an offer is an acceptance. However, subject to the special case
governed by article 16 (3), article 16 (2) provides that the acceptance is
effective only at the moment the indication of assent reaches the offe-
ror.

4. Article 16 (I) also makes it clear that silence in itself does not
amount to acceptance. However, if the silence is coupled with other
factors which give sufficient assurance that the silence of the offeree is
an indication of assent, the silence can constitute acceptance. In parti-

cular, silence can constitute an acceptance if the parties have previously
so agreed. Such an agreement may be explicit or it may be established
by an interpretation of the intent of the parties as a result of the nego-
tiations, any practices which the parties have established between them-
selves, usages and any subsequent conduct of the parties as provided by
the rules of interpretation in article 7.
Example 16A: For the past 10 years Buyer regularly ordered goods

that were to be shipped throughout the period of six to nine months fol-
lowing each order. After the first few orders Seller never acknowledged
the orders but always shipped the goods as ordered. On the occasion in
question Seller neither shipped the goods nor notified Buyer that he
would not do so. Buyer would be able to sue for breach of contract on
the basis that a practice had been established between the parties that
Seller did not need to acknowledge the order and, in such a case, the si-
lence of Seller constituted acceptance of the offer.

Example 16B: One of the terms in a concession agreement was that
Seller was required to respond to any orders placed by Buyer within 14
days of receipt. If he did not respond within 14 days, the order would
be deemed to have been accepted by Seller. On I July Seller received an
order for 100 units from Buyer. On 25 July Seller notified Buyer that he
could not fill the order. In this case a contract was concluded on 15 July
for the sale of 100 units.

Moment at which acceptance by declaration is effective, paragraph (2)

5. Article 16 (2) provides that an acceptance is effective only at the
moment a notice of that acceptance reaches the offeror. Therefore, no
matter what is the form of the acceptance under article 16 (I), a notice
of that acceptance must in some manner reach the offeror in order to
bring about the legal consequences associated with the acceptance of an
offer.
6. There are two exceptions to this rule. The first exception is men-

tioned in the opening words of article 16 (2) which state that the rule is
subject to article 16 (3). Under article 16 (3), in certain limited circum-
stances, it is possible for an offer to be accepted by the performance of
an act without the necessity of a notice. The other exception follows
from the general rule in article 5 that the parties may, subject to article
11, derogate from or vary the effect of any provision of this Conven-
tion. In particular, if they have agreed that the silence of the offeree
will constitute acceptance of the offer, they have by implication also
agreed that no notice of that acceptance is required.'

7. It is not necessary that the indication of assent required by article
16 (2) be sent by the offeree. A third party, such as a carrier or a bank,
may be authorized to give to the offeror the notice of the conduct
which constitutes acceptance. It is also not necessary for the notice to
state explicitly that it is notice of accceptance, so long as it is clear from
the circumstances surrounding the notice that the conduct of the offe-
ree was such as to manifest his intention to accept.

8. Article 16 (2) adopts the receipt theory of acceptance. The indi-
cation of assent is effective when it reaches the offeror, not when it is
dispatched as is the rule in some legal systems.
9. Article 16 (2) states the traditional rule that an acceptance is ef-

fective only if it reaches the offeror within the time fixed or, if no such
time was fixed, within a reasonable time. However, article 19 provides
that an acceptance which arrives late is, or may be, considered to have
reached the offeror in due time. Nevertheless, the sender-offeree still
bears the risk of nonarrival of the acceptance.

Acceptance of an offer by an act, paragraph (3)

10. Article 16 (3) governs the limited but important situation in
which the offer, the practices which the parties have established be-
tween themselves or usage permit the offeree to indicate assent by per-
forming an act without notice to the offeror. In such a case the accep-
tance is effective at the moment the act is performed.

! No specific rule is given as to when acceptance by silence is effec-
tive. See, however, example 16B in which it is concluded that the accep-
tance was effective at the expiration of the relevant period of time. In at
least one legal system the effect of silence is related back to the time
when the offer is received by the offeree. Swiss Code of Obligations,
art. 10, subs. 2.
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11. An offer might indicate that the offeree could accept by per-
forming an act by the use of such a phrase as "Ship immediately" or
"Procure for me without delay ...".

12. The act by which the offeree can accept in such a case is that act
authorized by the offer, established practice or usage. In most cases it
would be by the shipment of the goods or the payment of the price but
it could be by any other act, such as the commencement of production,
packing the goods, opening of a letter of credit or, as in the second
illustration in paragraph 11 above, the procurement of the goods for
the offeror.

Article 17

[Additions or modifications to the offer]

(1) A reply to an offer which purports to be an accept-
ance containing additions, limitations or other modifica-
tions is a rejection of the offer and constitutes a counter-
offer.
(2) However, a reply to an offer which purports to be

an acceptance but which contains additional or different
terms which do not materially alter the terms of the offer
constitutes an acceptance unless the offeror objects to
the discrepancy without undue delay. If he does not so
object, the terms of the contract are the terms of the of-
fer with the modifications contained in the acceptance.
(3) Additional or different terms relating, inter alia, to

the price, payment, quality and quantity of the goods,
place and time of delivery, extent of one party's liability
to the other or the settlement of disputes are considered
to alter the terms of the offer materially, unless the offe-
ree by virtue of the offer or the particular circumstances
of the case has reason to believe they are acceptable to
the offeror.

PRIOR UNIFORM LAW

ULF, article 7.

Commentary

General rule, paragraph (1)

1. Article 17 (1) states that a purported acceptance which adds to,
limits or otherwise modifies the offer to which it is directed is a rejec-
tion of the offer and constitutes a counter-offer.

2. This provision reflects traditional theory that contractual obliga-
tions arise out of expressions of mutual agreement. Accordingly, an
acceptance must comply exactly with the offer. Should the purported
acceptance not agree completely with the offer, there is no acceptance
but the making of a counter-offer which requires acceptance by the
other party for the formation of a contract.

3. However, the acceptance need not use the exact same words as
used in the offer so long as the differences in the wording used in the
acceptance would not change the obligations of the parties.

4. Even if the reply makes inquiries or suggests the possibility of
additional terms, it may be that the reply does not purport to be an ac-
ceptance under article 17 (1). The reply may be an independent commu-
nication intended to explore the willingness of the offeror to accept dif-
ferent terms while leaving open the possibility of later acceptance of the
offer.

5. This point is of special importance in the light of article IS which
provides that "an offer, even if it is irrevocable, is terminated when a
rejection reaches the offeror."

6. Although the explanation for the rule in article 17 (I) lies in a wi-
dely held view of the nature of a contract, the rule also reflects the reali-
ty of the common factual situation in which the offeree is in general
agreement with the terms of the offer but wishes to negotiate in regard
to certain aspects of it. There are, however, other common factual
situations in which the traditional rule, as expressed in article 17 (I),
does not give desirable results. Article 17 (2) creates an exception to ar-
ticle 17 (I) in regard to one of these situations.

Non-material alterations, paragraphs (2) and (3)

7. Article 17 (2) contains rules dealing with the situation where a
reply to an offer is expressed and intended as an acceptance but con-
tains additional or different terms which do not materially alter the
terms of the offer. Article 17 (3) provides that certain terms are nor-
mally to be considered as material.

8. In most cases in which a reply purports to be an acceptance the
offeree does not consider the additional or different terms to be mate-
rial alterations of the offer. This is particularly the case where the par-
ties do not enter into formal negotiations but communicate with one
another by means of an exchange of telegrams, telex or the like or by
the exchange of an order form and an acceptance form.

9. If the additional or different terms do not in fact materially alter
the terms of the offer, the reply constitutes an acceptance and, accord-
ing to article 21, a contract is concluded on its receipt. In such a case,
the terms of the contract are the terms of the offer with the modifica-
tions contained in the acceptance.

10. Even if the additional or different terms do not materially alter
the terms of the offer, the offeror may object to them. In such a case
the reply of the offeree is to be considered as a rejection of the offer
rather than as an acceptance.

11. Additional or different terms which are of routine significance
to the personnel engaged in ordering or selling the goods may constitute
material alterations of the offer from a legal point of view. Article 17
(3), by way of example, sets out a non-exhaustive list of provisions in
respect of which any additional or different term in the purported ac-
ceptance is considered to be material. Additional or different terms in
respect of such a provision would not, however, be considered to be
material alterations if the "offeree by virtue of the offer or the particu-
lar circumstances of the case has reason to believe they are acceptable
to the offeror."

12. For example, an offeree might reply to an offer stating that the
offeror has SO tractors available for sale at a certain price by sending a
telegram which accepts the offer but adds "ship immediately." Or a
seller who receives an order for a certain quantity of a particular animal
fibre might accept by use of a form containing a clause calling for
arbitration by the relevant international trade association.

13. Article 17 (3) indicates that the additional or different terms
contained in these two replies would constitute material alterations
since the term "ship immediately" would change the time of delivery'
and the arbitration clause is in respect of the settlement of disputes.

14. In both of these cases it may be that the offeree would have, by
virtue of the offer or the particular circumstances of the case, reason to
believe that the additional or different terms he proposed are accept-
able to the offeror. If that was the case, the terms would not constitute
a material alteration.

IS. If the reply contains a material alteration, the reply would not
constitute an acceptance but would constitute a counter-offer. If the
original offeror responds to this reply by shipping the goods or paying
the price, a contract may eventually be formed by notice to the original
offeree of the shipment or payment. In such a case the terms of the con-
tract would be those of the counter-offer, including the additional or
different term.

I In the absence of the "ship immediately" term in the contract, deli-
very would have to be effected "within a reasonable time after the
conclusion of the contract" by virtue of article 31 (e).
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Article 18

[Time fixed for acceptance]
(1) A period of time for acceptance fixed by an offe-

ror in a telegram or a letter begins to run from the mo-
ment the telegram is handed in for dispatch or from the
date shown on the letter or, if no such date is shown,
from the date shown on the envelope. A period of time
for acceptance fixed by an offeror by telephone, telex or
other means of instantaneous communication, begins to
run from the moment that the offer reaches the offeree.
(2) If the notice of acceptance cannot be delivered at

the address of the offeror due to an official holiday or a
non-business day falling on the last day of the period for
acceptance at the place of business of the offeror, the pe-
riod is extended until the first business day which fol-
lows. Official holidays or non-business days occurring
during the running of the period of time are included in
calculating the period.

PRIOR UNIFORM LAW

ULF, article 8 (2).
UNCITRAL Arbitration Rules, article 2 (2).

Commentary

I. Article 18 (I) provides a mechanism for the calculation of the
commencement of the period of time during which an offer can be
accepted.

2. If a period of time for acceptance is of a fixed length, such as 10
days, it is important that the point of time at which the IO-day period
commences be clear. Therefore, article 18 (I) provides that a period of
time for acceptance fixed by an offeror in a telegram "begins to run
from the moment the telegram is handed in for dispatch."

3. In the case of a letter the time runs "from the date shown on the
letter" unless no such date is shown, in which case it runs "from the
date shown on the envelope." This order of preference was chosen for
two reasons: first, the offeree may discard the envelope but he will have
available the letter as the basis for calculating the end of the period dur-
ing which the offer can be accepted and second, the offeror will have a
copy of the letter with its date but will generally have no record of the
date on the envelope. Therefore, if the date on the envelope controlled,
the offeror could not know the termination date of the period during
which the offer could be accepted.

Article 19

[Late acceptance]
(1) A late acceptance is nevertheless effective as an ac-

ceptance if without delay the offeror so informs the
offeree orally or dispatches a notice to that effect.
(2) If the letter or document containing a late accept-

ance shows that it has been sent in such circumstances
that if its transmission had been normal it would have
reached the offeror in due time, the late acceptance is ef-
fective as an acceptance unless, without delay, the offe-
ror informs the offeree orally that he considers his offer
as having lapsed or dispatches a notice to that effect.

PRIOR UNIFORM LAW

ULF, article 9.

Commentary

I . Article 19 deals with acceptances that arrive after the expiration
of the time for acceptance.

Power ofofferor to consider acceptance as having arrived in due time,
paragraph (l)

2. If the acceptance is late, the offer lapses and no contract is con-
cluded by the arrival of the acceptance. However, article 19 (I) pro-
vides that the late acceptance becomes an effective acceptance if the of-
feror without delay informs the acceptor orally or by the dispatch of a
notice that he considers the acceptance to be effective.

3. Article 19 (I) differs slightly from the theory found in many
countries that a late acceptance functions as a counter-offer. Under this
paragraph, as under the theory of counter-offer, a contract is con-
cluded only if the original offeror informs the original offeree of his in-
tention to be bound by the late acceptance. However, under this para-
graph it is the late acceptance which becomes the effective acceptance
as of the moment of its receipt, even though it requires a subsequent
notice to validate it. Under the counter-offer theory it is the notice by
the original offeror of his intention which becomes the acceptance and
this acceptance is effective only upon its arrival.

Acceptances which are late because of a delay in transmission,
paragraph (2)

4. A different rule prevails if the letter or document which contains
the late acceptance shows that it was sent in such circumstances that, if
its transmission had been normal, it would have been communicated in
due time. In such case the late acceptance is considered to have arrived
in due time, and the contract is concluded as of the moment the accept-
ance reaches the offeror, unless the offeror without delay notifies the
offeree that he considers the offer as having lapsed.
5. Therefore, if the letter or document which contains the late

acceptance shows that it was sent in such circumstances that if its trans-
mission had been normal, it would have reached the offeror in due
time, the offeror must notify, without delay, the offeree to prevent a
contract from being concluded, If the letter or document does not show
such proper dispatch and the offeror wishes the contract to be con-
cluded, he must notify, without delay, the offeree that he considers the
acceptance to be effective pursuant to article 19 (I).

Article 20

[Withdrawal of acceptance]

An acceptance may be withdrawn if the withdrawal
reaches the offeror before or at the same time as the
acceptance would have become effective.

PRIOR UNIFORM LAW

ULF, article 10.

Commentary

Article 20 provides that an acceptance cannot be withdrawn after it
has become effective. This provision complements the rule in article 21
that a contract of sale is concluded at the moment the acceptance be-
comes effective'!

Article 21

[Time of conclusion of contract]
A contract is concluded at the moment when an ac-

ceptance of an offer is effective in accordance with the
provisions of this Convention.

1 Articles 16 (2) and 16 (3) state when an acceptance becomes effec-
tive.
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PRIOR UNIFORM LAW

None.

Commentary

I. Article 21 specifically states that which would otherwise have un-
doubtedly been understood to be the rule, Le. that the contract is con-
cluded at the moment that an acceptance of an offer is effective in ac-
cordance with the provisions of this Convention. It was thought desira-
ble to state this rule explicitly because of the large number of rules in
this Convention which depend on the time of the conclusion of the con-
tract.

2. On the other hand article 21 does not state an express rule for the
place at which the contract is concluded. Such a provision is unnecessa-
ry since no provision of this Convention depends upon the place at
which the contract is concluded. Furthermore, the consequences in re-
gard to conflicts of law and judicial jurisdiction which might arise from
fixing the place at which the contract is concluded are uncertain and
might be unfortunate. However, the fact that article 21, in conjunction
with article 16, fixes the moment at which the contract is concluded
may be interpreted in some legal systems to be determinative of the
place at which it is concluded.

Article 22

[Definition: "reaches"]

For the purposes of Part 11 of this Convention an of-
fer, declaration of acceptance or any other indication of
intention "reaches" the addressee when it is made orally
to him or delivered by any other means to him, his place
of business or mailing address or, if he does not have a
place of business or mailing address, to his habitual resi-
dence.

PRIOR UNIFORM LAW

ULF, article 12.

Commentary

I. Article 22 defines the point of time at which any indication of in-
tention "reaches" the addressee for the purposes of Part II of this Con-
vention. A communication "reaches" the addressee when it is delivered
to him, not when it is dispatched.

2. One consequence of this rule, as set out in articles I3 and 20, is
that an offer, whether revocable or irrevocable, or an acceptance may
be withdrawn if the withdrawal reaches the other party before or at the
same time as the offer or the acceptance which is being withdrawn.
Furthermore, an offeree who learns of an offer from a third person
prior to the moment it reaches him may not accept the offer until it has
reached him. Of course, a person authorized by the offeror to transmit
the offer is not a third person in this context.

3. An offer, an acceptance or other indication of intention
"reaches" the addressee when it is delivered to "his place of business or
mailing address." In such a case it will have legal effect even though
some time may pass before the addressee, if the addressee is an indivi-
dual, or the person responsible, if the addressee is an organization,
knows of it.

4. When the addressee does not have a place of business or a mail-
ing address, and only in such a situation, an indication of intention
"reaches" the addressee on delivery to his habitual residence, Le. his
personal abode) As with an indication of intention delivered to the
addressee's place of business or mailing address, it will produce its legal
effect even though the addressee may not know of its delivery.

5. In addition the indication of intention "reaches" the addressee
whenever it is made personally to him, whether orally or by any other

I See also article 9 (b).

means. There are no geographical limitations on the place at which
personal delivery can be made.I In fact such delivery is often made di-
rectly to the addressee at some place other than his place of business.
Such delivery may take place at the place of business of the other party,
at the addressee's hotel, or at any other place at which the addressee
may be located.

6. Personal delivery to an addressee which has legal personality in-
cludes personal delivery to an agent who has the requisite authority.
The question as to who would be an authorized agent is left to the
applicable national law.

PART Ill. SALES OF GOODS

CHAPTER I. GENERAL PROVISIONS

Article 23

[Fundamental breach]

A breach committed by one of the parties is funda-
mental if it results in substantial detriment to the other
party unless the party in breach did not foresee and had
no reason to foresee such a result.

PRIOR UNIFORM LAW

ULIS, article 10.

Commentary

I. Article 23 defines "fundamental breach".

2. The definition of fundamental breach is important because
various remedies of buyer and seller,' as well as some aspects of the
passing of the risk,2 rest upon it.

3. The basic criterion for a breach to be fundamental is that "it re-
sults in substantial detriment to the [injured] party." The determina-
tion whether the injury is substantial must be made in the light of the
circumstances of each case, e.g., the monetary value of the contract,
the monetary harm caused by the breach, or the extent to which the
breach interferes with other activities of the injured party.

4. Once this basic criterion is met, a criterion which looks to the
harm suffered by the injured party, a breach is fundamental unless the
party in breach can prove that he "did not foresee and had no reason
to foresee such a result," Le. the result which did occur. It should be
noted that the party in breach does not escape liability merely by
proving that he did not in fact foresee the result. He must also prove
that he had no reason to foresee it.

5. Article 23 does not specify at what moment the party in breach
should have foreseen the consequences of the breach, whether at the
time the contract was concluded or at the time of the breach. In case of
dispute, that decision must be made by the tribunal.

Article 24

[Notice of avoidance]

A declaration of avoidance of the contract is effective
only if made by notice to the other party.

2The Spanish language version of article 22 does not conform to the
other language versions on this point.

I See articles 42 (2), 44 (I), 45 (I) (a), 47 (2), 60 (I) (a), 63, 64 (I) and
64 (2).
2 See article 82.
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PRIOR UNIFORM LAW

None.

Commentary

1. Avoidance of the contract by one party may have serious conse-
quences for the other party. He may need to take immediate action to
minimize the consequences of the avoidance such as to cease manufac-
turing, packing or shipping the goods or, if the goods have already
been delivered, to retake possession and arrange to dispose of them.

2. For this reason article 24 provides that a declaration of avoid-
ance is effective only if made by notice to the other party. It follows
that the contract is avoided at the time notice of the declaration of
avoidance! is given to the other party.

3. The Convention does not require, as do some legal systems, that
an advance .notice be given of the intention to declare the contract
avoided. This Convention requires only one notice, the notice of the
declaration of avoidance.i
4. The notice can be oral or written and can be transmitted by any

means. If the means chosen are appropriate in the circumstances,
article 25 provides that a delay or error in the transmission of the notice
does not impair the legal effect of the notice.

Article 25

[Delay or error in communication]
Unless otherwise expressly provided in Part III of this

Convention, if any notice, request or other communica-
tion is given by a party in accordance with Part III and
by means appropriate in the circumstances, a delay or er-
ror in the transmission of the communication or its fai-
lure to arrive does not deprive that party of the right to
rely on the communication.

PRIOR UNIFORM LAW

ULIS, articles 14 and 39 (3).
ULF, article 12 (2).

Commentary

1. Article 25 states that the risk of delay or error in the transmission
of any notice, request or other communication under Part III of this
Convention or its failure to arrive is to be borne by the addressee.' This
rule applies if the communication is given "in accordance with Part III
and by means appropriate in the circumstances."
2. There may be more than one means of communication which is

appropriate in the circumstances. In such a case the sender may use the
one which is the most convenient for him.

3. A communication is appropriate "in the circumstances" if it is
appropriate to the situation of the parties. A means of communication
which is appropriate in one set of circumstances may not be appro-
priate in another set of circumstances may not be appropriate in an-
other set of circumstances. Fot example, even though a particular from
of notice may normally be sent by airmail, in a given case the need for
speed may make only electronic communication, telegram, telex, or te-
lephone, a means appropriate "in the circumstances".

! Articles 45,60,63 and 64 provide for a declaration of avoidance of
a contract under appropriate circumstances.
2 However, a party who declares the contract avoided pursuant to ar-

ticle 45 (1) (b) or article 60 (I) (b) must have previously fixed an addi-
tional period of time of reasonable length for performance by the other
party under article 43 (1) or article 59 (1). In such a case the party who
declares the contract avoided must necessarily send two communica-
tions to the other party.

! Part 11 of the Convention contains special rules dealing with the
time of effect of communications and other indications of intention
made during the formation process. See, in particular, articles 19
and 22.

4. The general rule that the risk of delay, error or loss in respect of
a communication is to be borne by the addressee arises out of the consi-
deration that it is desirable to have, as far as possible, one rule govern-
ing the hazards of transmission. Acceptance of a generalized receipt
theory would have required that the Convention contain supporting
procedural rules to establish whether a notice had in fact been received
by the addressee since legal systems which operated on the theory that
notices were effective on dispatch often did not contain such support-
ing rules. However, Part III of the Convention contains exceptions to
this rule in cases where it was considered that a communication ought
to be received to be effective.I

Article 26

[Judgement for specific performance]

If, in accordance with the provisions of this Conven-
tion, one party is entitled to require performance of any
obligation by the other party, a court is not bound to en-
ter a judgement for specific performance unless the court
could do so under its own law in respect of similar con-
tracts of sale not governed by this Convention.

PRIOR UNIFORM LAW

Convention relating to a Uniform Law on the International Sale of
Goods, The Hague, 1 July 1964, article VII.

ULIS, article 16.

Commentary
1. This article considers the extent to which a national court is re-

quired to enter a judgement for specific performance of an obligation
arising under this Convention.
2. If the seller does not perform one of his obligtions under the

contract of sale or this Convention, article 42 provides that "the buyer
may require performance by the seller". Similarly, article 58 authorizes
the seller to "require the buyer to the pay the price, take delivery or per-
form his other obligations".
3. The question arises whether the injured party can obtain the aid

of a court to enforce the obligation of the party in default to perform
the contract. In some legal systems the courts are authorized to order
specific performance of an obligation. In other legal systems courts are
not authorized to order certain forms of specific performance and
those States could not be expected to alter fundamental principles of
their judicial procedure in order to bring this Convention into force.
Therefore, article 26 provides that a court is not bound to enter a
judgement providing for specific performance unless the court could
do so under its own law in respect of similar contracts of sale not
governed by this Convention, e.g., domestic contracts of sale. There-
fore, if a court has the authority under any circumstances to order a
particular form of specific performance, e.g. to deliver the goods or to
pay the price, article 26 does not limit the application of articles 42 or
58. Article 26 limits their application only if a court could not under
any circumstances order such a form of specific performance.'
4. It should be noted that articles 42 and 58, where not limited by

this article, have the effect of changing the remedy of obtaining an or-
der by a court that a party perform the contract from a limited remedy,
which in many circumstances is available only at the discretion of the
court, to a remedy available at the discretion of the other party.

Article 27

[Modificaton or abrogation of contract]
(1) A contract may be modified or abrogated by the

mere agreement of the parties.

2 Articles 43 (2), 44 (4), 59 (2), 61 (1), 61 (2) and 65 (4).

I See also paragraph 9 of the commentary to article 42.
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(2) A written contract which contains a provision re-
quiring any modification or abrogation to be in writing
may not be otherwise modified or abrogated. However, a
party may be precluded by his conduct from asserting
such a provision to the extent that the other party has re-
lied on that conduct.

PRIOR UNIFORM LAW

UNCITRAL Arbitration Rules, articles 1 and 30.

Commentary

1. This article governs the modification and abrogation of a con-
tract.

General rule, paragraph (1)

2. Paragraph (I), which states the general rule that a contract may
be modified or abrogated merely by agreement of the parties, is intend-
ed to eliminate an important difference between the civil law and the
common law in respect of the modification of existing contracts. In the
civil law an agreement between the parties to modify the contract is ef-
fective if there is sufficient cause even if the modification relates to the
obligations of only one of the parties. In the common law a modifica-
tion of the obligations of only one of the parties is in principle not ef-
fective because "consideration" is lacking.

3. Many of the modifications envisaged by this provision are tech-
nical modifications in specifications, delivery dates, or the like which
frequently arise in the course of performance of commercial contracts.
Even if such modifications of the contract may increase the costs of one
party, or decrease the value of the contract to the other, the parties may
agree that there will be no change in the price. Such agreements accord-
ing to article 27 (1) are effective, thereby overcoming the common law
rule that "consideration" is required.

4. In addition, article 27 (I) is applicable to the question as to
whether the terms in a confirmation from or in an invoice sent by one
party to the other after the conclusion of the contract modify the con-
tract where those terms are additional or different from the terms of
the contract as it was concluded. If it is found that the parties have
agreed to the additional or different terms, article 27 (1) provides that
they become part of the contract. As to whether the silence on the part
of the recipient amounts to an agreement to the modification of the
contract, see article 16 (1) and the commentary to that article.

5. A proposal to modify the terms of an existing contract by includ-
ing additional or different terms in a confirmation or invoice should be
distinguished from a reply to an offer which purports to be an accept-
ance but which contains additional or different terms. This latter situ-
ation is governed by article 17.

Modificaton or abrogation ofa written contract, paragraph (2)

6. Although article 10 provides that a contract of sale need not be
concluded in or evidenced by writing, the parties can reintroduce such a
requirement. A similar problem is the extent to which a contract which
specifically excludes modification or abrogation unless in writing, can
be modified or abrogated orally.
7. In some legal systems a contract can be modified orally in spite

of a provision to the contrary in the contract itself. It is possible that
such a result would follow from article 10 which provides that a con-
tract governed by this Convention need not be evidenced by writing.
However, article 27 (2) provides that a written contract which excludes
any modification or abrogation unless in writing cannot be otherwise
modified or abrogated.

8. In some cases a party might act in such a way that it would not
be appropriate to allow him to assert such a provision against the other
party. Therefore, article 27 (2) goes on to state that to the extent the
other party has relied on such conduct, the first party cannot assert the
provision.

9. It should be noted that the party who wishes to assert the provi-
sion in the contract which requires any modification or abrogation to

be in writing is precluded from doing so only to the extent that the
other party has relied on the conduct of the first party. This may mean
in a given case that the terms of the original contract may be reinstated
once the first party denies the validity of the non-written modification.
Example 27A: A written contract for the sale to A over a two-year

period of time of goods to be manufactured by B provided that all mo-
difications or abrogations of the contract had to be in writing. Soon af-
ter B delivered the first shipment of goods to A, A's contracting officer
told B to make a slight modificaton in the design of the goods. If this
modification was not made, he would instruct his personnel to reject
future shipment and not to pay for them. Even though B did not re-
ceive written confirmation of these instructions, he did modify the de-
sign as requested. The next five monthly deliveries were accepted by A
but the sixth was rejected as not conforming to the written contract. In
this case A must accept all goods manufactured according to the modi-
fied design but Bmust reinstate the original design for the remainder of
the contract.

CHAPTER 11. OBLIGATIONS OF THE SELLER

Article 28

[General obligations]
The seller must deliver the goods, hand over any docu-

ments relating thereto and transfer the property in the
goods, as required by the contract and this Convention.

PRIOR UNIFORM LAW

ULIS, article 18.

Commentary
Article 28 states the principal obligations of the seller and introduces

chapter 11 of Part III of the Convention. The principal obligations of
the seller are to deliver the goods, to hand over any documents relating
thereto and to transfer the property in the goods. I The seller must carry
out his obligations "as required by the contract and this Convention."
Since article 5 of this Convention permits the parties to exclude its ap-
plication or, subject to article 11, to derogate from or vary the effect of
any of its provisions, it follows that in cases of conflict between the
contract and this Convention, the seller must fulfil his obligations as re-
quired by the contract.

SECTION I. DELIVERY OF THE GOODS AND HANDING
OVER OF DOCUMENTS

Article 29

[Absence of specified place for delivery]
If the seller is not bound to deliver the goods at any

other particular place, his obligation to deliver consists:
(a) if the contract of sale involves carriage of the

goods - in handing the goods over to the first carrier for
transmission to the buyer;
(b) if, in cases not within the preceding subparagraph,

the contract relates to specific goods, or unidentified
goods to be drawn from a specific stock or to be manu-
factured or produced, and at the time of the conclusion
of the contract the parties knew that the goods were at,
or were to be manufactured or produced at, a particular

1 Although this Convention provides that the seller must transfer the
property in the goods, article 4 (b) specifies that, unless expressly pro-
vided, the Convention is not concerned with the effect which the con-
tract may have on the property in the goods sold. This matter is left to
the applicable law. See also article 39 and the commentary thereto.
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place - in placing the goods at the buyer's disposal at
that place;
(e) in other cases - in placing the goods at the buyer's

disposal at the place where the seller had his place of bu-
siness at the time of the conclusion of the contract.

PRIOR UNIFORM LAW

ULIS, articles 19 (2) and 23.

Commentary

1. The seller's primary obligation is to "deliver the goods" as re-
quired by the contract and this Convention.

2. Article 29 states how and where the seller's obligation to deliver
is fulfilled. Article 31 states when the seller is obligated to deliver. Ar-
ticles 78 to 82 deal with the related problems of the passage of the risk
of loss.

"The goods" which must be delivered

3. In order for the seller to deliver "the goods", in the case of speci-
fic goods, he must deliver the exact goods called for in the contract. In
the case of unidentified goods, he must deliver goods which generally
conform to the description of the type of goods called for by the con-
tract. Therefore, if the contract calls for the delivery of corn, the seller
has not delivered if he provides potatoes. However, the seller has deli-
vered "the goods" if he does the appropriate act called for by subpara-
graphs (a) to (c) in respect of the specific goods described in the con-
tract or, in the case of unidentified goods, of goods which conform to
the generic description in the contract even though they are non-
conforming or are not delivered at the time required or by the means of
transportation specified. Therefore, the handing over to the carrier of
No. 3 grade corn when No. 2 grade was called for or the handing over
to the carrier of five tons when 10 tons were called for would constitute
delivery of "the goods". Even though "the goods" had been "deliver-
ed", the buyer would be able to exercise any rights which he might have
because of the seller's failure to "deliver the goods ... as required by
the contract and this Convention";' Among the buyer's rights would be
the right to avoid the contract where the failure of the seller amounted
to a fundamental breach.s Nevertheless, the seller would have "de-
livered the goods" .

Where the contract of sale involves the carriageofgoods,
subparagraph (a)

4. Where the contract of sale involves the carriage of goods, the ge-
neral rule is that the seller's obligation to deliver the goods consists of
handing them over to the first carrier for transmission to the buyer.
5. The contract of sale involves the carriage of goods if the seller is

required or authorized to send the goods to the buyer. Both shipment
contracts (e.g. CIF, FOB, FOR) and destination contracts (e.g. Ex Ship,
Delivered at ...) are contracts of sale which involve carriage of the
goods.
6. In many cases where the contract of sale involves the carriage of

goods, the contract either explicitly or by the use of a trade term speci-
fies the place at which the goods are to the delivered. Where this is the
case, the seller's obligation to deliver does not consist of handing the
goods over to the first carrier but in doing the act specified in the con-
tract.
7. Therefore, if the contract is a destination contract, the seller's

obligation to deliver consists of placing the goods at the disposal of the
buyer at the place of destination. Similarly, if the contract is FOB or
CIF named port of shipment, the seller's obligation to deliver as deter-
mined by the contract consists of placing the goods on board a vessel at
the named port of shipment) This is the case even though the seller
may need to provide for transport from an inland point to the port of
shipment.

1 Article 28. Buyer's remedies for seller's breach are set forth in ar-
ticle 41.
2 Article 45 (1) (a). For the effect of a fundamental breach by seller

on the passing of the risk of loss, see article 82.
3 E.g. see Incoterms, FOB condition A.2; CIF condition AA. ("Inco-

terms", ICC publication No. 274).

8. However, if the contract does not require the seller to deliver the
goods at any other particular place and the goods are to be transported
by two or more carriers, delivery of the goods is made by handing them
over "to the first carrier for transmission to the buyer". Therefore, in
such a case if the goods are shipped from an inland point by rail or
truck to a port where they are to be loaded aboard a ship, delivery is ef-
fected when the goods are handed over to the railroad or trucking firm.
9. The delivery of the goods is effected by handing over the goods

to the carrier, not by handing over the documents to the buyer. Even if
the seller never handed over the documents to the buyer as required by
the contract, he would have delivered the goods when they were handed
over to the carrier. Of course the seller would be subject to any reme-
dies provided by the contract and this Convention for his failure to
hand over the documents.

Goods at or to be manufactured or produced at a particular place,
subparagraph (b)

10. If, at the time of the conclusion of the contract, the parties
knew that the goods were at or were to be manufactured or produced at
a particular place and the contract does not require or authorize the
shipment of the goods, the seller's obligation to deliver the goods con-
sists of placing the goods at the buyer's disposal at the place at which
the goods were located or at the place at which they were to be manu-
factured or produced.
I I. There are a number of different situations envisaged by this

subparagraph. The first is that the goods are specific goods. For exam-
ple, if the contract was for the sale by one dealer to another dealer of a
specific painting which the parties knew was at a particular location,
delivery would be effected by the seller placing the painting at the buy-
er's disposal at that location. The same solution is given if 10 tons of
scrap steel are to be drawn from a specific pile of scrap steel or if 100
chairs are to be manufactured in a particular factory.
12. If the goods are already in transit at the time of the conclusion

of the contract, the contract of sale is not one which "involves" the car-
riage of goods under subparagraph (a) of this article but is one which
involves goods which are at a particular place and which are therefore
subject to this subparagraph. This is true whether the sale is of an entire
shipment under a given bill of lading, in which case the goods are speci-
fied goods, or whether the sale is of only a part of the goods covered by
a given bill of lading. Otherwise, if the contract of sale of goods already
in transit were held to "involve the carriage of goods", thereby making
it subject to article 29 (a), the seller would never "deliver the goods"
because the goods would not be handed over to the carrier "for trans-
mission to the buyer". However, by virtue of article 80 the risk of loss
would pass to the buyer at the time the goods were handed over to the
carrier who issued the documents controlling the disposition of the
goods even though the handing over took place prior to the conclusion
of the contract of sale.
13. Both parties must know of the location of the specific goods, of

the location of the specific stock from which the goods to be delivered
are to be drawn, or of the place at which the goods are to be manufac-
tured or to be produced. They must have actual knowledge; it does not
suffice if one or the other party ought to have such knowledge but did
not. Moreover, they must have this knowledge at the time of the con-
clusion of the contract.

In other cases, subparagraph (c)

14. In other cases, not covered by subparagraphs (a) and (b), the
seller's obligation to deliver consists of placing the goods at the buyer's
disposal where the seller had his place of business at the time of the
conclusion of the contract. If the seller had more than one place of bu-
siness, the place at which delivery is to be made is governed by article
9 (a).

15. Although subparagraph (c) is a residuary rule to cover those si-
tuations not discussed in subparagraphs (a) and (b), it does not state a
rule for "all other cases." In particular, the contract may provide for
delivery to be made at the buyer's place of business or at some other
particular place not mentioned in this article. The opening phrase of ar-
ticle 29 recognizes that in all such cases delivery would be made by
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handing over the goods or by placing them at the buyer's disposal,
whichever is appropriate, at the particular place provided in the con-
tract.

Placed at the disposal of the buyer

16. Goods are placed at the disposal of the buyer when the seller
has done that which is necessary for the buyer to be able to take posses-
sion. Normally, this would include the identification of the goods to be
delivered, the completion of any pre-delivery preparation, such as
packing, to be done by the seller, and the giving of such notification to
the buyer as would be necessary to enable him to take possession.

17. If the goods are in the possession of a bailee, such as a ware-
houseman or a carrier, they might be placed at the disposal of the buyer
by such means as the seller's instructions to the bailee to hold the goods
for the buyer or by the seller handing over the buyer in appropriate
form the documents which control the goods.

Effect of reservation of title

18. Delivery is effected under this article and risk of loss passes un-
der article 79, 80 or 81 even though the seller reserves title to the goods
or otherwise reserves an interest in the goods if such reservation of title
or other interest is for the purpose, inter alia, of securing the payment
of the price.s

Article 30

[Obligations in respect of carriage of goods]
(l) If the seller is bound to hand the goods over to a

carrier and if the goods are not clearly marked with an
address or are not otherwise identified to the contract,
the seller must send the buyer a notice of the consign-
ment which specifies the goods.
(2) If the seller is bound to arrange for carriage of the

goods, he must make such contracts as are necessary for
the carriage to the place fixed bymeans of transportation
which are appropriate in the circumstances and accord-
ing to the usual terms for such transportation.
(3) If the seller is not bound to effect insurance in re-

spect of the carriage of the goods, he must provide the
buyer, at his request, with all available information ne-
cessary to enable him to effect such insurance.

PRIOR UNIFORM LAW

ULIS, articles 19 (3) and 54.

Commentary

I. Article 30 describes several additional obligations of the seller
where the contract of sale involves the carriage of goods.

Identification of the goods, paragraph (I)

2. The seller will normally identify the goods to the contract at or
before the time of shipment by marking them with the name and ad-
dress of the buyer, by procuring shipping documents which specify the
buyer as the consignee or as the party to be notified on the arrival of the
goods, or by some similar method. However, if the seller ships identical
goods to several buyers he may fail to take any steps to identify the
goods prior to their arrival. This may especially be the case where the
sale is of goods such as grains which are shipped in bulk.

3. Article 30 (1) states that one ofthe seller's obligations is either to
mark the goods with an address, or otherwise to identify them to the

4 Article 79 (1) provides, inter alia, "The fact that the seller is autho-
rized to retain documents controlling the disposition of the goods does
not affect the passage of risk. "

contract, or to send the buyer a notice of the consignment which speci-
fies the goods. If the seller does none of these three acts, article 79 (2)
provides that the risk of loss does not pass) In addition, the buyer has
available all the usual remedies for the seller's breach of an obligation,
including the right to require the seller to give notice of the consign-
ment, the right to claim damages and, if the seller's failure to identify
the goods to the contract or to send the notice of the consignment
amounts to a fundamental breach, the right to avoid the contract.

Contract of carriage, paragraph (2)

4. Certain common trade terms such as CIF and C and F require
the seller to arrange for the contract of carriage of the goods while in
other cases, such as FOB sales where the seller would not normally be
required to do so, the parties on occasion agree that the seller will in
fact make the shipping arrangements. Paragraph (2) specifies that in all
such cases where "the seller is bound to arrange for carriage of the
goods, he must make such contracts as are necessary for the carriage to
the place fixed by means of transportation which are appropriate in the
circumstances and according to the usual terms for such transporta-
tion".

Insurance, paragraph (3)

5. Either the seller or the buyer may be obligated under the contract
of sale to procure insurance for loss of the goods during their carriage.
This obligation will normally be determined by the trade term used in
the contract of sale and is not governed by the passage of the risk of
loss. For example, if the price is quoted CIF, the seller must procure the
insurance- even though the risk of loss passes to the buyer when the
goods are handed over to the carrier for transmission to the buyer.3 If
the price is quoted C and F or FOB, in the absence of other indications
in the contract, it is the buyer's responsibility to procure any necessary
insurance,"

6. Paragraph (3) provides that if the seller is not bound by the con-
tract to procure the insurance, he must provide the buyer with all avail-
able information necessary to enable him to effect such insurance. This
is not a general obligation on the seller as he only has to provide such
information if the buyer requests it of him. However, in some trades
the seller may be required to give such information even without re-
quest on the buyer's part by virtue of a usage which becomes part of the
contract pursant to article 8 of this Convention.

Article 31

[Time of delivery]
The seller must deliver the goods:
(a) if a date is fixed by or determinable from the con-

tract, on that date; or
(b) if a period of time is fixed by or determinable from

the contract, at any time within that period unless cir-
cumstances indicate that the buyer is to choose a date; or
(c) in any other case, wihtin a reasonable time after

the conclusion of the contract.

PRIOR UNIFORM LAW

ULIS, articles 20, 21 and 22.

Commentlll'Y

1. Article 31 deals with the time at which the seller must fulfil his
obligation to deliver the goods.

I Article 81 (3) has a similar rule for those cases in which the contract
of sale does not involve the carriage of goods.
2 E.g. Incoterms, CIF, condition A.5.
3 If Incoterms, CIF is used, the risk of loss passes to the buyer when

the goods have effectively passed the ship's rail at the port of shipment
(condition A.6). For the rule under this Convention, see article 79 (I)
and paras. 4 to 7 of the commentary thereto.
4 See, for example, Incoterms, CIF, and FOB.
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2. Since the seller's obligation is to deliver at a certain time, he
must hand over the goods to the carrier, place the goods at the buyer's
disposal at the appropriate place as required by article 29 or do such
other act as may constitute delivery under the terms of the contract at
or by the time specified. Article 31 does not require that the buyer have
taken physical possession on the date on which delivery was due or even
have been in a position to take physical possession if, for example, deli-
very was made by handing over the goods to a carrier.

Delivery on fixed or determinable date, subparagraph (a)

3. If the date for delivery is fixed by or determinable from the con-
tract, the seller must deliver on that date. The date for delivery is fixed
by or determinable from the contract if it is fixed by or determinable
from a usage made applicable to the contract by article 8.

Delivery during a period, subparagraph (b)

4. In international trade it is common for the date of delivery to be
fixed in terms of a period of time. This is generally to allow the seller
some flexibility in preparing the goods for shipment and in providing
for the necessary transportation. Therefore, subparagraph (b) authori-
zes the seller to deliver goods "at any time within that period".

5. However, it should be noted that in some cases the parties may
have modified their original agreement which called for delivery within
a period by specifying a particular date for delivery, a date which might
fall within or without the period of time originally specified. For in-
stance, if the contract originally called for delivery in July, by subse-
quent agreement the seller may have agreed to deliver on 15 July. In
such case delivery must be made on that date.

6. On occassion the provision in the contract or in an applicable
usage that delivery must be within a specified period of time is intended
to permit the buyer to arrange for carriage of the goods or to schedule
the exact arrival time of the goods in order to fulfil his needs and not
overtax his storage or handling capacity as those needs or capacity may
be determined subsequent to the conclusion of the contract. Subpara-
graph (b) states, therefore, that the seller may not choose the exact deli-
very date if the "circumstances indicate that the buyer is to choose a
date".

7. It should be noted that where the buyer is to choose the delivery
date, the seller will need notice of that date in time to prepare the goods
for shipment and to make any contracts of carriage he may be required
to make under the contract of sale. If the buyer does not give such no-
tice in adequate time, the seller would not be liable for his own non-
performance to the extent he could prove that this lack of knowledge
constituted an impediment beyond his control within the meaning of
article 65 (1).

Delivery in all other cases, subparagraph (c)

8. In all other cases not governed by subparagraphs (a) and (b) the
seller must deliver the goods within a reasonable time after the conclu-
sion of the contract. What is a reasonable time depends on what consti-
tutes acceptable commercial conduct in the circumstances of the case.

Early delivery

9. For the right of the buyer to take delivery or to refuse to take de-
livery of goods delivered before the date fixed, see article 48 (1) and the
commentary thereto.

10. If the seller has delivered goods before the date for delivery, his
right to remedy before that date any lack of conformity in those goods
is governed by article 35. His right to remedy the lack of conformity
after the date for delivery is governed by article 44.

Article 32

[Handing over of documents]
If the seller is bound to hand over documents relating

to the goods, he must hand them over at the time and
place and in the form required by the contract.

PRIOR UNIFORM LAW

ULIS, article 50.

Commentary

1. Article 32 deals with the second obligation of the seller described
in article 28, i.e., to hand over to the buyer any documents relating to
the goods. The location of this article with the articles dealing with the
delivery of the goods emphasizes the close relationship between the
handing over of documents and the delivery of the goods.

2. The article does not itself list which documents the seller must
hand over to the buyer. In addition to documents of title, such as bills
of lading, dock receipts and warehouse receipts, the seller may be re-
quired by the contract to hand over certificates of insurance, commer-
cial or consular invoices, certificates of origin, weight or quality and
the like.
3. The documents must be handed over at the time and place and in

the form required by the contract. Normally, this will require the seller
to hand over the documents in such time and in such form as will allow
the buyer to take possession of the goods from the carrier when the
goods arrive at their destination, bring them through customs into the
country of destination and exercise claims against the carrier or insur-
ance company.
4. Article 32 does not limit the right of the seller to withhold the do-

cuments until paid by the buyer when the contract calls for payment
against documents. I

SECTION 11.CONFORMITY OF THE GOODS AND
THIRD PARTY CLAIMS

Article 33

[Conformity of the goods]
(1) The seller must deliver goods which are of the

quantity, quality and description required by the con-
tract and which are contained or packaged in the manner
required by the contract. Except where otherwise agreed,
the goods do not conform with the contract unless they:
(a) are fit for the purposes for which goods of the

same description would ordinarily be used;
(b) are fit for any particular purpose expressly or im-

pliedly made known to the seller at the time of the con-
clusion of the contract, except where the circumstances
show that the buyer did not rely, or that it was unreason-
able for him to rely, on the seller's skill and judgement;
(e) possess the qualities of goods which the seller has

held out to the buyer as a sample or model;
(d) are contained or packaged in the manner usual for

such goods.
(2) The seller is not liable under subparagraphs (a) to

(d) of paragraph (1) of this article for any non-
conformity of the goods if at the time of the conclusion
of the contract the buyer knew or could not have been
unaware of such non-conformity.

PRIOR UNIFORM LAW

ULIS, articles 33 and 36.

Commentary

1. Article 33 states the extent of the seller's obligation to deliver
goods which conform to the contract.

I Article 54.
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2. This article differs from ULIS in one important respect. Under
ULIS the seller had not fulfilled his obligation to "deliver the goods"
where he handed over goods which failed to conform to the require-
ments of the contract in respect of quality, quantity or description.
However, under this Convention, if the seller has handed over or
placed at the buyer's disposal goods which meet the general description
of the contract, he has "delivered the goods" even though those goods
do not conform in respect of quantity or quality.! It should be noted,
however, that, even though the goods have been "delivered", the buyer
retains his remedies for the non-conformity of the goods. 2

3. However, the seller's obligation under articles 39 and 40 to deli-
ver goods free from any right or claim of a third party, including a right
or claim based on industrial or intellectual property, is independent of
the seller's obligation to deliver goods which conform to the contract.I

Seller's obligations as to conformity of the goods, paragraph (1)

4. Paragraph (1) states the standards by which the seller's obliga-
tion to deliver goods which conform to the contract is measured. The
first sentence emphasizes that the goods must conform to the quantity,
quality and description required by the contract and must be contained
or packaged in the manner required by the contract. This provision re-
cognizes that the overriding source for the standard of conformity is
the contract between the parties. The remainder of paragraph (I) de-
scribes specific aspects of the seller's obligations as to conformity
which apply "except where otherwise agreed."

Fit for ordinary purposes, subparagraph (1) (a)

5. Goods are often ordered by general description without any indi-
cation to the seller as to the purpose for which those goods will be used.
In such a situation the seller must furnish goods which are fit for all the
purposes for which goods of the same description are ordinarily used.
The standard of quality which is implied from the contract must be as-
certained in the light of the normal expectations of persons buying
goods of this contract description. The scope of the seller's obligation
under this subparagraph is not determined by whether the seller could
expect the buyer himself to use the goods in one of the ways in which
such goods are ordinarily used. In particular, the obligation to furnish
goods which are fit for all the purposes for which goods of the contract
description are ordinarily used also covers a buyer who has purchased
the goods for resale rather than use. For goods to be fit for ordinary
purposes, they must be honestly resaleable in the ordinary course of bu-
siness. If the goods available to the seller are fit for only some of the
purposes for which such goods are ordinarily used, he must ask the
buyer the particular purposes for which these goods are intended so
that he can refuse the order if necessary.

6. The seller is not obligated to deliver goods which are fit for some
special purpose which is not a purpose "for which goods of the same
description would ordinarily be used" unless the buyer has "expressly
or impliedly made known to the seller at the time of the conclusion of
the contract" such intended use.' This problem may arise if the buyer
intends to use the goods for a purpose for which goods of this kind are
sometimes, but not ordinarily used. In the absence of some indication
from the buyer that such a particular purpose is intended, the seller
would have no reason to attempt to supply goods appropriate for such
purpose.

Fit for particular purpose, subparagraph (1) (b)

7. Buyers often know that they need goods of a general description
to meet some particular purpose but they may not know enough about
such goods to give exact specifications. In such a case the buyer may
describe the goods desired by describing the particular use to which the
goods are to be put. If the buyer expressly or impliedly makes known to

1 The necessity that the seller hand over or place at the buyer's dispo-
sal goods which meet the contract description in order to have "deliver-
ed the goods" is discussed in paragraph 3 of the commentary on article
29.
2 Article 41 (I).
3 For the significance of this rule, see articles 39 and 40 and the com-

mentary to these articles.
4 Article 33 (1) (b). See paragraphs 7 to 10 below.

the seller such purpose, the seller must deliver goods fit for that pur-
pose.
8. The purpose must be known to the seller by the time of the con-

clusion of the contract so that the seller can refuse to enter the contract
if he is unable to furnish goods adequate for that purpose.

9. The seller is not liable for failing to deliver goods fit for a parti-
cular purpose even if the particular purpose for which the goods have
been purchased has in fact been expressly or impliedly made known to
him if "the circumstances show that the buyer did not rely, or that it
was unreasonable for him to rely, on the seller's skill and judgement".
The circumstances may show, for example, that the buyer selected the
goods by brand name or that he described the goods desired in terms of
highly technical specifications. In such a situation it may be held that
the buyer had not relied on the seller's skill and judgement in making
the purchase. If the seller knew that the goods ordered by the buyer
would not be satisfactory for the particular purpose for which they
have been ordered it would seem that he would have to disclose this fact
to the buyer.! If the buyer went ahead and purchased the goods it
would then be clear that he did not rely on the seller's skill and judge-
ment.
10. It would also be unreasonable for the buyer to rely on the

seller's skill and judgement if the seller did not purport to have any spe-
cial knowledge in respect of the goods in question.

Sample of model, subparagraph (l) (c)

11. If the contract is negotiated on the basis of a sample or model,
the goods delivered must possess the qualities which are possessed by
the goods the seller has held out as the sample or model. Of course, if
the seller indicates that the sample or model is different from the goods
to be delivered in certain respects, he will not be held to those qualities
of the sample or model but will be held only to those qualities which he
has indicated are possessed by the goods to be delivered.

Packaging, subparagraph (1) (d)

12. Subparagraph (1) (d) makes it one of the seller's obligations in
respect of the conformity of the goods that they "are contained or
packaged in the manner usual for such goods". This provision which
sets forth a minimum standard, is not intended to discourage the seller
from packaging the goods in a manner that will give them better protec-
tion from damage than would the usual manner of packaging.

Buyer's knowledge of the non-conformity, paragraph (2)

13. The obligations in respect of quality in subparagraphs (1) (a) to
(d) are imposed on the seller by this Convention because in the usual
sale the buyer would legitimately expect the goods to have such quali-
ties even if they were not explicitly stated in the contract. However, if at
the time of contracting the buyer knew or could not have been unaware
of a non-conformity in respect of one of those qualities, he could not
later say that he had expected the goods to conform in that respect.

14. This rule does not go to those characteristics of the goods expli-
citly required by the contract and, therefore subject to the first sentence
of paragraph (1). Even if at the time of the conclusion of the contract
the buyer knew that the seller would deliver goods which would not
conform to the contract, the buyer has a right to contract for full per-
formance from the seller. If the seller does not perform as agreed, the
buyer may resort to any of his remedies which may be appropriate.s

Article 34

[Seller's liability for lack of conformity]
(1) The seller is liable in accordance with the contract

and this Convention for any lack of conformity which
exists at the time when the risk passes to the buyer, even

S This appears to follow from the requirement of the observance of
good faith in article 5.
6 Article 41 (1).
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though the lack of conformity becomes apparent only af-
ter that time.
(2) The seller is also liable for any lack of conformity

which occurs after the time indicated in paragraph (1) of
this article and which is due to a breach of any of his
obligations, including a breach of any express guarantee
that the goods will remain fit for their ordinary purpose
or for some particular purpose, or that they will retain
specified qualities or characteristics for a specific period.

PRIOR UNIFORM LAW

ULIS, article 35.

Commentary

1. Article 34 deals with the time at which is to be judged the confor-
mity of the goods to the requirements of the contract and this Conven-
tion.

Basic rule, paragraph (1)

2. Paragraph (l) contains the basic rule that the seller is liable in ac-
cordance with the contract and this Convention for any lack of confor-
mity which exists at the time the risk passes even though the lack of
conformity becomes apparent only after that date. The rule that the
conformity of the goods to the contract is to be measured as of the time
risk passes is a necessary implication of the rules on risk of loss orda-
mage.

3. Although the conformity of the goods is measured at the time
the risk passes, the buyer may not know of a non-eonformity until
much later. This may occur because the non-conformity becomes evi-
dent only after the goods have been used. It may also occur because the
contract involves the carriage of goods. In such a case the risk may pass
when the goods are handed over to a carrier for transmission to the
buyer.! The buyer, however, will normally not be able to examine the
goods until after they have been handed over to him by the carrier at
the point of destination, some time after the risk has passed. In either
case if the non-conformity existed at the time the risk passed, the seller
is liable.

Example 34A: A contract called for the sale of "No. 1 quality corn,
FOB seller's city". Seller shipped No. 1corn, but during transit the corn
was damaged by water and on arrival the quality was No. 3 rather than
No. 1. Buyer has no claim against Seller for non-conformity of the
goods since the goods did conform to the contract when risk of loss
passed to Buyer.

Example 34B: If the corn in example 34A had been No. 3 quality
when shipped, Seller would have been liable even though Buyer did not
know of the non-conformity until the corn arrived at Buyer's port or
place of business.

Damage subsequent to passage ofrisk, paragraph (2)

4. Paragraph (2) provides that even after the passage of the risk the
seller remains liable for any damage which occurs as a breach of one of
his obligations. Although this is most evidently true when the damage
occurs because of some positive act on the part of the seller, it is also
true when the obligation which has been breached is an express guaran-
tee given by the seller that the goods will retain some particular charac-
teristics for a specified period after the risk of loss has passed. Since ar-
ticle 34 (1) states that conformity of the goods is to be judged at the
time risk passes, it was considered necessary to state specifically that
the seller was liable for any breach of an express guarantee of quality.
5. It should be noted that article 34 (2) states that the seller is liable

"for any lack of conformity" which occurs after the risk has passed

I Article 79 (1). If the goods are not clearly marked with an address
or otherwise identified to the contract, article 79 (2) provides that the
risk does not pass to the buyer until the seller sends the buyer a notice
of the consignment which specifies the goods.

rather than "for the consequences of any lack of conformity", which
appeared in ULIS article 35, paragraph 2. This makes it clear that the
defector flaw in the goods does not have to have existed at the time the
risk passed if the lack of conformity in question is due to a breach of
any of the obligations of the seller.

Article 35

[Cure of lack of conformity prior to date for delivery]

If the seller has delivered goods before the date for de-
livery, he may, up to that date, deliver any missing part
or make up any deficiency in the quantity of the goods
delivered, or deliver goods in replacement of any non-
conforming goods delivered or remedy any lack of con-
formity in the goods delivered, provided that the exercise
of this right does not cause the buyer unreasonable in-
convenience or unreasonable expense. The buyer retains
any right to claim damages as provided for in this Con-
vention.

PRIOR UNIFORM LAW

ULIS, article 37.

Commentary

1. Article 35 deals with the situation in which the seller has deliver-
ed goods before the final date which the contract prescribes for delivery
but his performance does not conform with the contract'! It would be
possible to say that the decision whether the seller's performance con-
forms to the requirements of the contract shall be made once and for all
at the time delivery has been made. However, article 35 provides that
the seller may remedy the non-conformity by delivering any missing
part or make up any deficiency in the quantity of the goods, by deliver-
ing replacement goods which are in conformity with the contract, or by
remedying any non-conformity in the goods. 2

2. The seller has the right to remedy the non-conformity of the
goods under article 35 only until the "date for delivery". After the dale
for delivery his right to remedy is based on article 44. In those interna-
tional sales which involve carriage of the goods, unless the contract
otherwise provides, delivery is effected by handing over the goods 10
the first carrier.! Therefore, in those contracts, the date until which the
seller may remedy any non-eonformity of the quantity or quality of lhe
goods under article 35 is the date by which he was required by the con-
tract to hand over the goods to the carrier.

3. The seller's right to remedy any non-conformity is also limited
by the requirement that his exercise of that right does not cause the
buyer either unreasonable inconvenience or unreasonable expense.
Example 35A: The contract required Seller to deliver 100 machine

tools by 1 June. He shipped 75 by an appropriate carrier on I Ma)
which arrived on 15 June. He also shipped an additional 25 machine
tools on 30 May which arived on 15 July. Seller remedied lhe non-
conformity by handing over these machine tools to the carrier before
the contract date for delivery of the 100 machine tools, 1 June.
Example 35B: If the contract in example 35A did not authorize SeI·

ler to deliver by two separate shipments, Seller could remedy the origi-
nal non-conformity as to quantity only if receiving the missing 25 ma-
chine tools in a later second shipment did not cause Buyer "unreason-
able inconvenience or unreasonable expense".

t The buyer is not required to take delivery of the goods prior to the
delivery date: article 48 (l).
2 In order for the seller to be made aware of any non-conformity so

that he can effectively exercise his right of remedy, the buyer is required
by article 36 to examine the goods within as short a period as is reason-
able in the circumstances and by article 37 to give the seller notice of the
non-conformity.
3 Article 29 (a). For the point of time at which risk of loss passes, see

article 79 and commentary to that article.
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Example 35 C: On arrival of the machine tools described in example
35A at Buyer's place of business on 15 June and 15 July, the tools were
found to be defective. It was too late for Seller to cure under article 35
because the date for delivery (1 June) had passed. However, Seller may
have a right to remedy the lack of conformity under article 44.
Example 35D: The machine tools described in example 35A were

handed over to Buyer by the carrier prior to 1 June, the contractual de-
livery date. When examined by Buyer the tools were found to be defec-
tive. Although Seller had the ability to repair the tools prior to the
delivery date, he would have had to do the work at Buyer's place of bu-
siness. If Seller's efforts to remedy the lack of conformity under such
circumstances would cause "unreasonable inconvenience or unreason-
able expense" to Buyer, Seller would have no right to effect the
remedy.

Article 36

[Examination of the goods]

(1) The buyer must examine the goods, or cause them
to be examined, wihin as short a period as is practicable
in the circumstances.
(2) If the contract involves carriage of the goods, exa-

mination may be deferred until after the goods have ar-
rived at their destination.
(3) If the goods are redispatched by the buyer without

a reasonable opportunity for examination by him and at
the time of the conclusion of the contract the seller knew
or ought to have known of the possibility of such redis-
patch, examination may be deffered until after the goods
have arrived at the new destination.

PRIOR UNIFORM LAW

ULIS, article 38.

Commentary

1. Article 36 describes the point of time when the buyer is obligated
to examine the goods. The buyer's right to examine the goods prior to
paying the price is considered in article 54 (3).

2. This article is prefatory to article 37, which provides that if the
buyer fails to notify the seller of lack of conformity of the goods within
a reasonable time after he has discovered it or ought to have discovered
it, he loses the right to rely on the lack of conformity. The time when
the buyer is obligated to examine the goods under article 36 constitutes
the time when the buyer "ought to have discovered" the lack of confor-
mity under article 37, unless the non-conformity is one which could not
have been discovered by such examination.

3. The examination which this article requires the buyer to make is
one which is reasonable in the circumstances. The buyer is normally not
required to make an examination which would reveal every possible de-
fect. That which is reasonable in the circumstances will be determined
by the individual contract and by usage in the trade and will depend on
such factors as the type of goods and the nature of the parties. For
example, a party would not be expected to discover a lack of conformi-
ty of the goods if he neither had nor had available the necessary techni-
cal facilities and expertise, even though other buyers in a different si-
tuation might be expected to discover such a lack of conformity. Be-
cause of the international nature of the transaction, the determination
of the type and scope of examination required should be made in the
light of international usages.

4. Paragraph (1) states the basic rule that the buyer must examine
the goods or cause them to be examined "within as short a period as is
practicable in the circumstances". Paragraphs (2) and (3) state special
applications of this rule for two particular situations.

5. Paragraph (2) provides that if the contract of sale involves the
carriage of goods "examination may be deferred until after the goods
have arrived at their destination". This rule is necessary because, even
though delivery is effected when the goods are handed over to the first
carrier for transmission to the buyer and even though risk of loss may
also pass at that time;' the buyer isnormally not in a phyiscal position
to examine the goods until they arrive at the destination.s

6. Paragraph (3) carries this thought one step further. Where the
buyer redispatches the goods without a reasonable opportunity for exa-
mination by him, examination of the goods may be deffered until after
the goods have arrived at the new destination. The typical situation in
which the buyer will not have a reasonable opportunity to examine the
goods prior to their redispatch is where they are packed in such a man-
ner that unpacking them for inspection prior to their arrival at the final
destination is impractical. The redispatch of the goods may be neces-
sary because the buyer intends to use the goods himself at some place
other than the place of destination of the contract of carriage, but more
often it will arise because the buyer is a middleman who has resold the
goods in quantities at least equal to the quantities in which they are
packed.

7. The examination may be deferred until after the goods have ar-
rived at the new destination only if the seller knew or ought to have
known at the time the contract was concluded of the possibility of re-
dispatch. It is not necessary that the seller knew or ought to have
known that the goods would be redispatched, only that there was such
a possiblity.

Article 37

[Notice of lack of conformity]

(1) The buyer loses the right to rely on a lack of con-
formity of the goods if he does not give notice to the sel-
ler specifying the nature of the lack of conformity within
a reasonable time after he has discovered it or ought to
have discovered it.
(2) In any event, the buyer loses the right to rely on a

lack of conformity of the goods if he does not give the
seller notice thereof at the latest within a period of two
years from the date on which the goods were actually
handed over to the buyer, unless such time-limit is incon-
sistent with a contractual period of guarantee.

PRIOR UNIFORM LAW

ULIS, article 39.
Prescription Convention, articles 8 and 10 (2).

Commentary

1. Article 37 states the consequences of the buyer's failure to give
notice of non-conformity of the goods to the seller within a reasonable
time. The consequences of the buyer's failure to give notice of third
party rights or claims over the goods are dealt with in articles 39 (2) and
40 (3).

Obligation to give notice, paragraph (1)

2. Under paragraph (1) the buyer loses his right to rely on a lack of
conformity of the goods if he does not give the seller notice thereof
within a specified time. If notice is not given within that time, the buyer
cannot claim damages under article 41 (1) (b), require the seller to cure

1 Articles 29 (a) and 79 (1). See paras. 3 to 8 of the commentary to ar-
ticle 79 for a discussion of the rules which determine when risk passes if
the contract of sale involves carriage of the goods.
2 See paragraph 6 of the commentary to article 54 for a discussion of

the buyer's obligation to pay the price prior to examination of the
goods.
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the lack of conformity under article 42, avoid the contract under article
45 or declare a reduction of the price under article 46.1

3. The buyer must send the notice to the seller within a reasonable
time after he has discovered the lack of conformity or ought to have
discovered it. If the lack of conformity could have been revealed by the
examination of the goods under article 36, the buyer ought to have dis-
covered the lack of conformity at the time he examined them or ought
to have examined them.s If the lack of conformity could not have been
revealed by the examination, the buyer must give notice within a
reasonable time after he discovered the non-conformity in fact or ought
to have discovered it in the light of the ensuing events.

Example 37A: The non-conformity in the goods was not such that
Buyer ought to have discovered it in the examination required by article
36. However, the non-conformity was such that it ought to have been
discovered once Buyer began to use the goods. In this case Buyer must
give notice of the non-conformity within a reasonable time after he
"ought to have discovered" it by use.

4. The purpose of the notice is to inform the seller what he must do
to remedy the lack of conformity, to give him the basis on which to
conduct his own examination of the goods, and in general to gather evi-
dence for use in any dispute with the buyer over the alleged lack of con-
formity. Therefore, the notice must not only be given to the seller with-
in a reasonable time after the buyer has discovered the lack of confor-
mity or ought to have discovered it, but it must specify the nature of the
lack of conformity.

Termination of the right to rely on non-conformity, paragraph (2)

5. Even though it is important to protect the buyer's right to rely on
latent defects which become evident only after a period of time has pas-
sed, it is also important to protect the seller against claims which arise
long after the goods have been delivered. Claims made long after the
goods have been delivered are often of doubtful validity and when the
seller receives his first notice of such a contention at a late date, it
would be difficult for him to obtain evidence as to the condition of the
goods at the time of delivery, or to invoke the liability of a supplier
from whom the seller may have obtained the goods or the materials for
their manufacture.

6. Paragraph (2) recognizes this interest by requiring the buyer to
give the seller notice of the non-conformity at the latest two years from
the date the goods were actually handed over to him. In addition, under
articles 8 and 10 of the Prescription Convention the buyer must com-
mence judicial proceedings against the seller within four years of the
date the goods were actually handed over. It should be noted that while
the principles which lie behind paragraph (2) of this article and articles
8 and 10 of the Prescription Convention are the same and while the
starting points for the running of the two or four year periods are the
same, the obligation under paragraph (I) to give notice is a completely
separate obligation from that to commence judicial proceedings under
the Prescription Convention.

7. The overriding principle of the autonomy of the will of the par-
ties recognized by article 5, would allow the parties to derogate from
the general obligation to give the notice required by paragraph (2).
However, in the absence of a special provision, it would not be clear
whether the obligation to give notice within two years was affected by
an express guarantee that the goods would retain specified qualities or
characteristics for a specified period.! Accordingly, paragraph (2) pro-
vides that this obligation to give notice within two years will not apply
if "such time-limit is inconsistent with a contractual period of guaran-
tee". Whether it is, or is not, inconsistent is a matter of interpretation
of the guarantee.

I For a discussion of failure to give notice in relation to the passing of
risk, see paragraph 3 of the commentary on article 82 and example
82B.
2 For a discussion of the extent to which the buyer ought to have dis-

covered a lack of conformity of the goods by the examination required
by article 36, see paragraph 3 of the commentary on that article.
3 Article 34 (2) provides that the seller is liable for any lack of confor-

mity of the goods which occurs after the delivery date if that lack of
conformity is in breach of an express guarantee.

Example 37B: The contract for the sale of machine tools provides
that the machine tools will produce a minimum of 100units per day for
at least three years. Because of the three-year guarantee, this clause is
inconsistent with the two-year time-limit in paragraph (I). It would be a
matter of interpretation of the guarantee clause in the contract whether
the notice of failure to produce 100units per day had to be given within
three years to notify Seller that within the three-year period there was a
breach of the guarantee.
Example 37C: The contract provides that the machine tools will pro-

duce a minimum of 100 units per day for one year. It would be unlikely
that this contract calling for a specified performance for one year
would be interpreted to affect the two-year time-limit in article 37 (2)
within which notice must be given.
Example 37D: The contract provides that notice of a failure to pro-

duce at least 100 units per day must be given within 90 days of the date
of delivery. Such an express clause would be inconsistent with the two-
year time-limit in paragraph (2).

Article 38

[Seller's knowledge of lack of conformity]
The seller is not entitled to rely on the provision of ar-

ticles 36 and 37 if the lack of conformity relates to facts
of which he knew or could not have been unaware and
which he did not disclose to the buyer.

PRIOR UNIFORM LAW

ULIS, article 40.

Commentary

Article 38 relaxes the notice requirements of articles 36 and 37 where
the lack of conformity relates to facts which the seller knew or of which
he could not have been unaware and which he did not disclose. The sel-
ler has no reasonable basis for requiring the buyer to notify him of
these facts.

Article 39

[Third party claims in general]
(1) The seller must deliver goods which are free from

any right or claim of a third party, other than one based
on industrial or intellectual property, unless the buyer
agreed to take the goods subject to that right or claim.
(2) The buyer does not have the right to rely on the

provisions of this article if he does not give notice to the
seller specifying the nature of the right or claim of the
third party within a reasonable time after he became
aware or ought to have become aware of the right or
claim.

PRIOR UNIFORM LAW

ULIS, article 52.

Commentary

Claims of third parties, paragraph (1)

I. Article 39 states the obligation of the seller to deliver goods
which are free from the right or claim of any third party other than a
right or claim based on industrial or intellectual property.
2. In contrast to article 33 (2) in respect of the lack of conformity

of the goods and article 40 (2) (a) in respect of third-party claims based
on industrial or intellectual property, article 39 holds the seller liable to
the buyer even if the buyer knew or could not have been unaware of the
third-party right or claim, unless the buyer agreed to take the goods
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subject to that right or claim. Such an agreement will often be expres-
sed, but it may also be implied from the facts of the case.

3. The seller has breached his obligation not only if the third
party's claim is valid, i.e., if the third party has a right in or to the
goods; the seller has also breached his obligation if a third party makes
a claim in respect of the goods. The reason for this rule is that once a
third party has made a claim in respect of the goods, until the claim is
resolved the buyer will face the possibility of ligitation with and poten-
tialliability to the third party. This is true even though the seller can as-
sert that the third-party claim is not valid or a good faith purchaser can
assert that, under the appropriate law applicable to his purchase, he
buys free of valid third-party claims, i.e., that possession vaut titre. In
either case the third party may commence litigation that will be time-
consuming and expensive for the buyer and which may have the conse-
quence of delaying the buyer's use or resale of the goods. It is the
seller's responsibility to remove this burden from the buyer.

4. This article does not mean that the seller is liable for breach of
his contract with the buyer every time a third person makes a frivolous
claim in respect of the goods. However, it is the seller who must carry
the burden of demonstrating to the satisfaction of the buyer that the
claim is frivolous. I If the buyer is not satisfied that the third-party
claim is frivolous, the seller must take appropriate action to free the
goods from the claim- or the buyer can exercise his rights as set out in
article 41.

5. Third-party rights and claims to which article 39 is addressed
include only rights and claims which relate to property in the goods
themselves by way of ownership, security interests in the goods, or the
like. Article 39 does not refer to claims by the public authorities that
the goods violate health or safety regulations and may not, therefore,
be used or distributed.I

Notice, paragraph (2)

6. Paragraph (2) requires the buyer to give the seller a notice similar
to the notice required by article 37 (1) in respect of goods which do not
conform to the contract. If this notice is not given whithin a reasonable
time after the buyer became aware or ought to have become aware of
the third-party right or claim, the buyer does not have the right to rely
on the provisions of paragraph (1).

Relationship to lack of conformity of the goods

7. In some legal systems the seller's obligation to deliver goods free
from the right or claim of any third party is part of the obligation to de-
liver goods which conform to the contract. However, in this Conven-
tion the two obligations are independent of each other.

8. As a consequence, those provisions in this Convention which
apply to the seller's obligation to deliver goods which conform to the
contract do not apply to the seller's obligation to deliver goods free
from the right or claim of any third party under article 39. Those provi-
sions are:

- article 33, Conformity of the goods
- article 34, Seller's liability for lack of conformity
- article 35, Cure of lack of conformity prior to date for delivery
- article 37, Notice of lack of conformity
- article 38, Seller's knowledge of lack of conformity
- article 42 (2), Buyer's right to require performance (paragraph

(2) deals with delivery of substitute goods)

I Cr. article 62 on the right of a party suspend his performance when
he has reasonable grounds to believe that the other party will not per-
form a substantial part of his obligation.
2 Although the seller may ultimately free the goods from the third

person's claim by successful litigation, this could seldom be accomp-
lished within a reasonable time from the buyer's point of view. When it
cannot, the seller must either replace the goods, induce the third person
to release the claim as to the goods or provide the buyer with indemnity
adequate to secure him against any potential loss arising out of the
claim.
3 If the goods delivered are subject to such restrictions, there may be

a breach of the sellers's obligations under article 33 (I) (a) or (b).

- article 46, Reduction of the price
- article 47, Partial non-performance.

Article 40

[Third party claims based on industrial or intellectual
property]

(1) The seller must deliver goods which are free from
any right or claim of a third party based on industrial or
intellectual property, of which at the time of the conclu-
sion of the contract the seller knew or could not have
been unaware, provided that that right or claim is based
on industrial or intellectual property:
(a) under the law of the State where the goods will be

resold or otherwise used if it was contemplated by the
parties at the time of the conclusion of the contract that
the goods would be resold or otherwise used in that
State; or
(b) in any other case under the law of the State where

the buyer has his place of business.
(2) The obligation of the seller under paragraph (1)

of this article does not extend to cases where:
(a) at the time of the conclusion of the contract the

buyer knew or could not have been unaware of the tight
or claim; or
(b) the right or claim results from the seller's com-

pliance with technical drawings, designs, formulae or
other such specifications furnished by the buyer.
(3) The buyer does not have the right to rely on the

provisions of this article if he does not give notice to the
seller specifying the nature of the right or claim of the
third party within a reasonable time after he became
aware or ought to have become aware of the right or
claim.

PRIOR UNIFORM LAW

None.

Commentary

I. Third-party claims based on industrial and intellectual property
raise somewhat different problems than do other third-party claims.!
Therefore, such claims are considered specifically in article 40.

Claims for which seller is liable. paragraph (I)

2. Article 40 provides that the seller is liable to the buyer if a third-
party has a right or claim in respect of the goods based on industrial or
intellectual property. The reasons for this rule and the consequences of
it are the same as those described in paragraphs 3 and 4 of the commen-
tary to article 39.
3. It appears to be the general rule in most, if not all, legal systems

that the seller is obligated to deliver goods free from any right or claim
of any third party based on industrial or intellectual property.2 In the

I In current usage the term "intellectual property" is usually under-
stood to include "industrial property." See, Convention Establishing
the World Intellectual Property Organization (Stockholm 14 July
1967), article 2 (viii). Nevertheless, it was thought to be preferable to
use the term "industrial and intellectual property", rather than "intel-
lectual property", in order to leave no question as to whether third-
party claims based on, inter alia, an alleged infringement of a patent
were covered by article 40 of this Convention.

2 The exception to the seller's liability in article 40 (2) (b) of this Con-
vention is found in at least some legal systems.
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context of a domestic sale, this rule is appropriate. The producer of the
goods should be ultimately responsible for any infringement of indus-
trial or intellectual property rights in the country within which he is
both producing and selling. A rule that places the liability on the seller
allows for this liability ultimately to be placed on the producer.
4. It is not as obvious that the seller of goods in an international

trade transaction should be liable to the buyer in the same degree for all
infringements of industrial and intellectual property rights. In the first
place, the infringement willalmost always take place outside the seller's
country and, therefore, the seller cannot be expected to have as com-
plete knowledge of the status of industrial and intellectual property
rights which his goods might infringe as he would have in his own
country. In the second place, it is the buyer who will decide to which
countries the goods are to be sent for use or resale. This decision may
be made either before or after the contract of sale is concluded. It will
even be the case that the buyer's subpurchasers may take the goods to a
third country for use.

5. Paragraph (I), therefore, limits the seller's liability to the buyer
for infringements of the industrial or intellectual property rights of
third parties. This limitation is achieved by specifying which industrial
or intellectual property laws are relevant in determining whether the
seller has breached his obligation to supply goods free from the indus-
trial or intellectual property rights or claims of a third party. The seller
breaches his obligation under the Convention if a third party has indus-
trial or intellectual property rights or claims under the law of a State
where the goods were to be resold or used if such resale or use was con-
templated by the parties at the time of the conclusion of the contract.
In all other cases the relevant law is the law of the State where the buyer
has his place of business.! In either case, the seller is in a position to as-
certain whether any third party has industrial or intellectual property
rights or claims pursuant to the law of that State in respect of the goods
he proposes to sell.

6. Paragraph (I) introduces an additional limitation on the liability
of the seller in that the seller is liable to the buyer only if at the time of
the conclusion of the contract the seller knew or could not have been
unaware of the existence of the third-party claim. The seller "could not
have been unaware" of the third-party claim if that claim was based on
a patent application or grant which had been published in the country
in question. However, for a variety of reasons it is possible for a third
party to have rights or claims based on industrial or intellectual proper-
ty even though there has been no publication. In such a situation, even
if the goods infringe the third party's rights, article 40 (I) provides that
the seller is not liable to the buyer.

7. It should be noted that paragraph (I) does not limit any rights
which the third party may have against either the buyer or the seller.
These rights would follow from the law of industrial or intellectual pro-
perty of the country in question. Paragraph (I) is limited to providing
that it is the buyer, rather than the seller, who must bear any loss aris-
ing out of the existence of third-party rights of which the seller could
not have been aware at the time of the conclusion of the contract.
8. If the parties did contemplate that the goods would be used or

resold in a particular State, it is the law of that State which is relevant
even if the goods are in fact used or resold in a different State.

Limitations on sellers's liability, paragraph (2)

9. Article 40 (2) (a), like article 33 (2) in respect of lack of confor-
mity of the goods, provides that the seller is not liable to the buyer if at
the time of the conclusion of the contract the buyer knew or could not
have been unaware of the third party's right or claim. It differs from
article 39 (I) which exempts the seller from liability only if the buyer
has agreed to take the goods subject to the third party's right or claim.
10. Article 40 (2) (b) also exempts the seller from liability to the

buyer if the right or claim results from the seller's compliance with
technical drawings, designs, formulae or other such specifications fur-
nished by the buyer. In such a case it is the buyer, not the seller, who
has taken the initiative to produce or make available the goods which

3 The criteria for determining where the buyer has his place of busi-
ness are set out in article 9.

infringe on the third-party's rights and, therefore, who should bear the
responsibility. However, a seller who knows or could not be unaware
that the goods as ordered would or might infringe on a third-party's
rights based on industrial or intellectual property may have an obliga-
tion under other doctrines of law to notify the buyer of such possible
infringement.

Notice, paragraph (3)

11. The notice requirement in paragraph (3) is identical to that
found in article 39 (2) and similar to that in article 37 (I).

Relationship to lack of conformity of the goods

12. For the relationship of this article to the consequences of the
seller's failure to deliver goods which conform to the contract, see
paragraphs 7 and 8 of the commentary to article 39.

SECTION Ill. REMEDIES FOR BREACH OF CONTRACT
BY THE SELLER

Article 41

[Buyer's remedies in general: claim for damages;
no period of grace]

(1) If the seller fails to perform any of his obligations
under the contract and this Convention, the buyer may:
(a) exercise the rights provided in articles 42 to 48;
(b) claim damages as provided in articles 70 to 73.
(2) The buyer is not deprived of any right he may have

to claim damages by exercising his right to other reme-
dies.
(3) No period of grace may be granted to the seller by

a court or arbitral tribunal when the buyer resorts to a re-
medy for breach of contract.

PRIOR UNIFORM LAW

ULIS, articles 24, 41, 51, 52 and 55.

Commentary

1. Article 41 serves both as an index to the remedies available to the
buyer if the seller fails to perform any of his obligations under the con-
tract and this Convention and as the source for the buyer's right to
claim damages.
2. Article 41 (1) (a) provides that in case of the seller's breach, the

buyer may "exercise the rights provided in articles 42 to 48". The sub-
stantive conditions under which those rights may be exercised are set
forth in the articles cited.
3. In addition, article 41 (1) (b) provides that the buyer may "claim

damages as provided in articles 70 to 73" "if the seller fails to perform
any of his obligations under the contract and this Convention." In or-
der to claim damages it is not necessary to prove fault or a lack of good
faith or the breach of an express promise, as is true in some legal sys-
tems. Damages are available for the loss resulting from any objective
failure by the seller to fulfill his obligations. Articles 70 to 73, to which
article 41 (I) (b) refers, do not provide the substantive conditions as to
whether the claim for damages can be exercised but the rules for the
calculation of the amount of damages.
4. A number of important advantages flow from the adoption of a

single consolidated set of remedial provisions for breach of contract by
the seller. First, all the seller's obligations are brought together in one
place without the confusion generated by the complexities of repetitive
remedial provisions. This makes it easier to understand what the seller
. must do, that which is of prime interest to merchants. Second, prob-
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lems of classification are reduced with a single set of remedies. Third,
the need for complex cross referencing is lessened.

5. Paragraph (2) provides that a party who resorts to any remedy
available to him under the contract or this Convention is not thereby
deprived of the right to claim any damages which he may have in-
curred.

6. Paragraph (3) provides that if a buyer resorts to a remedy for
breach of contract, no court or arbitral tribunal may delay the exercise
of that remedy by granting a period of grace either before, at the same
time as, or after the buyer has resorted to the remedy. The reasons for
this provision are discussed in paragraphs 3-5 of the commentary to
article 43. Such a provision seems desirable in international trade.

Article 42

[Buyer's right to require performance]
(1) The buyer may require performance by the seller

of his obligations unless the buyer has resorted to a reme-
dy which is inconsistent with such requirements.
(2) If the goods do not conform with the contract, the

buyer may require delivery of substitute goods only if the
lack of conformity constitutes a fundamental breach and
a request for substitute goods is made either in conjunc-
tion with notice given under article 37 or within a reason-
able time thereafter.

PRIOR UNIFORM LAW

ULIS, articles 24 to 27,30,31,42,51 and 52.

Commentary

I. Article 42 describes the buyer's right to require the seller to per-
form the contract after the seller has in some manner failed to perform
as agreed.

General rule. paragraph (1)

2. Paragraph (I) recognizes that after a breach of an obligation by
the seller, the buyer's principal concern is often that the seller perform
the contract as he originally promised. Legal actions for damages cost
money and may take a considerable period of time. Moreover, if the
buyer needs the goods in the quantities and with the qualities ordered,
he may not be able to make substitute purchases in the time necessary.
This is particularly true if alternative sources of supply are in other
countries, as will often be the case when the contract was an internatio-
nal contract of sale.

3. Therefore, paragraph (I) grants the buyer the right to require the
seller to perform the contract. The seller must deliver the goods or any
missing part, cure any defects or do any other act necessary for the con-
tract to be performed as originally agreed.

4. In addition to the right to require performance of the contract,
article 41 (2) ensures that the buyer can recover any damages he may
have suffered as a result of the delay in the seller's performance.

5. It may at times be difficult to know whether the buyer has made
demand that the seller perform under this article or whether the buyer
has voluntarily modified the contract by accepting late performance
pursuant to article 27.

6. The application of paragraphs 4 and 5 of this commentary can
be illustrated as follows:

Example 42A: When the goods were not delivered on the contract
date, I July, Buyer wrote Seller "Your failure to deliver on I July as
promised may not be too serious for us but we certainly will need the
goods by 15 July." Seller subsequently delivered the goods on 15 July.
It is difficult to tell whether Buyer's statement was a demand for per-
formance by 15 July or a modification of the contract delivery date
from I July to 15 July. If it is interpreted as a demand for performance,
Buyer can recover any damages he may have suffered as a result of the

late delivery. If Buyer's statement is interpreted as a modification of
the delivery date, Buyer could receive no damages for late delivery.

7. In order for the buyer to exercise the right to require perform-
ance of the contract, he must not have resorted to a remedy which is in-
consistent with that right, e.g. by declaring the contract avoided under
article 45 or by declaring a reduction of the price under article 46.

8. The style in which article 42 in particular and Section III on the
buyer's remedies in general is drafted should be noted. That style con-
forms to the view in many legal systems that a legislative text on the law
of sales governs the rights and obligations between the parties and does
not consist of directives addressed to a tribunal. In other legal systems
the remedies available to one party on the other party's failure to per-
form are stated in terms of the injured party's right to the judgement of
a court granting the requested relief.! However, these two different
styles of legislative drafting are intendend to achieve the same result.
Therefore, when article 42 (I) provides that "the buyer may require
performance by the seller", it anticipates that, if the seller does not per-
form, a court will order such performance and will enforce that order
by the means available to it under its procedural law.

9. Although the buyer has a right to the assistance of a court or ar-
bitral tribunal to enforce the seller's obligation to perform the contract,
article 26 limits that right to a certain degree. If the court could not give
a judgement for specific performance under its own law in respect of si-
milar contracts of sale not governed by this Convention, it is not re-
quired to enter such a judgement in a case arising under this Conven-
tion, even though the buyer had a right to require the seller's perform-
ance under article 42. However, if the court could give such a judge-
ment under its own law, it would be required to do so if the criteria of
article 42 are met. 2

10. Among the other means which may be available to a buyer to
enforce the seller's obligation to perform the contract would be in a
clause in the sales contract that if the seller fails to perform his obliga-
tions in certain respects, such as a failure to deliver on time, the seller
must pay the buyer a specific sum of money. Such a clause, sometimes
referred to as a "liquidated damages clause" and sometimes as a "pen-
alty clause," can serve both the function of estimating the damages
which the buyer would suffer as a cause of the breach so as to ease the
problems of proof and of creating a penalty sufficiently large to reduce
the likelihood that the seller will fail to perform. All legal systems
appear to recognize the validity and social utility of a clause which esti-
mates future damages, especially where proof of actual damage would
be difficult. However, while some legal systems approve of the use of a
"penalty clause" to encourage performance of the principal obligation.
in other legal systems such a clause is invalid. Article 42 does nOI have
the effect of making such clauses valid in those legal systems which do
not otherwise recognize their validity.3

I I. Subject to the rule in paragraph (2) relating to the deliver) of
substitute goods, this article does not allow the seller to refuse 10 per-
form on the grounds that the non-conformity was not substantial or
that performance of the contract would cost the seller more than I1

would benefit the buyer. The choice is that of the buyer.

Substitute goods. paragraph (2)

12. If the goods which have been delivered do not conform III the
contract, the buyer may want the seller to deliver substitute goo,h
which do conform. However, it could be expected that the costs 10 the
seller of shipping a second lot of goods to the buyer and of disposing ot
the non-conforming goods already delivered might be considerably

t United Kingdom: Sale of Goods Act 1893, sect. 52 (in part). "In
any action for breach of contract to deliver specific or ascertained
goods the court may, if it thinks fit, on the application of the plaintiff,
by its judgement or decree direct that the contract shall be performed
specifically, without giving the defendant the option of retaining the
goods on payment of damages."
United States of America: Uniform Commercial Code, sect. 2-716

(I). "Specific performance may be decreed where the goods are unique
or in other proper circumstances."
2 See also paragraph 3 of the commentary to article 26.
3 Article 4 provides in part that "this Convention is not concerned

with ... the validity of the contract or any of its provisions ..."
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greater than the buyer's loss from having non-conforming goods.
Therefore, paragraph (2) provides that the buyer can "require delivery
of substitute goods only if the lack of conformity constitutes a funda-
mental breach and a request for substitute goods is made either in con-
junction with notice under article 37 or within a reasonable time there-
after."

13. If the buyer does require the seller to deliver substitute goods,
he must be prepared to return the unsatisfactory goods to the seller.
Therefore, article 67 (I) provides that, subject to three exceptions set
forth in article 67 (2), "the buyer loses his right ... to require the seller
to deliver substitute goods if it is impossible for him to make restitution
of the goods substantially in the condition in which he received them".

Buyer's right to remedy the lack of conformity

14. In place of requesting the seller to perform pursuant to this ar-
ticle, the buyer may find it more advantageous to remedy the defective
performance himself or to have it remedied by a third party. Article 73,
which requires the party who relies on a breach of contract to mitigate
the loss, authorizes such measures to the extent that they are reasonable
in the circumstances.

Article 43

[Fixing of additional period for performance]
(1) The buyer may fix an additional period of time of

reasonable length for performance by the seller of his
obligations.
(2) Unless the buyer has received notice from the seller

that he will not perform within the period so fixed, the
buyer may not, during that period, resort to any remedy
for breach of contract. However, the buyer is not depriv-
ed thereby of any right he may have to claim damages for
delay in the performance.

PRIOR UNIFORM LAW

ULIS, articles 27 (2), 31 (2), 44 (2) and 5I.

Commentary

1. Article 43 states the right of the buyer to fix an additional period
of time of reasonable length for performance by the seller of his obliga-
tions and specifies one of the consequences of his having fixed such a
period.

Fixing additional period, paragraph (1)

2. Article 43 is a companion of article 42 which states the right of
the buyer to require performance of the contract by the seller and
which anticipates the aid of a court or arbitral tribunal in enforcing
that right. If the seller delays performing the contract, the judicial pro-
cedure for enforcement may require more time than the buyer can
afford to wait. It may consequently be to the buyer's advantage to
avoid the contract and make a substitute purchase from a different sup-
plier. However, it may not be certain that the seller's delay constitutes a
fundamental breach of contract justifying the avoidance of the con-
tract under article 45 (I) (a).

3. Different legal systems take different attitudes towards the right
of buyer to avoid the contract because of the seller's failure to deliver
on the contract delivery date. In some legal systems the seller's failure
to deliver on the contract delivery date normally authorizes the buyer to
avoid the contract, However, in a given case the court or tribunal may
decide that the buyer may not avoid the contract at that time because
the failure to deliver on the contract delivery date was either not suffi-
ciently serious or the buyer had waived his right to prompt delivery. In
other legal systems the seller can request a period of grace from a court
or tribunal which, in effect, establishes a new delivery date'! In still

1 Cf. article 41 (3). See para. 5 below.

other legal systems the general rule is that late delivery of the goods
does not authorize the buyer to avoid the contract unless the contract
provided for such a remedy or unless, after the seller's breach, the
buyer specifically fixed a period of time within which the seller had to
deliver the goods.

4. This Convention specifically rejects the idea that in a commer-
cial contract for the international sale of goods the buyer may, as a ge-
neral rule, avoid the contract merely because the contract delivery date
has passed and the seller has not as yet delivered the goods. In these cir-
cumstances the buyer may do so if, and only if, the failure to deliver on
the contract delivery date causes him substantial detriment and the sel-
ler foresaw or had reason to foresee such a result.t

5. As a result of this rule in this Convention there was no reason to
allow the seller to apply to a court for a delay of grace, as is permitted
in some legal systems. Moreover, the procedure of applying to a court
for a delay of grace is particularly inappropriate in the context of inter-
national commerce, especially since this would expose the parties to the
broad discretion of a judge who would usually be of the same nationali-
ty as one of the parties. Therefore, article 27 (3) provides that "No pe-
riod of grace may be granted to the seller by a court or arbitral tribunal
when the buyer resorts to a remedy for breach of contract."

6. Although the buyer can declare the contract avoided in any case
in which the delay in delivery constitutes a fundamental breach, this
will not always be a satisfactory solution for him. Once the seller is late
in performing, the buyer may be legitimately doubtful that the seller
will be able to perform by the time that performance will be essential
for the buyer. This situation is similar to the problems raised by an an-
ticipatory breach under articles 62, 63 and 64. Furthermore, in most
contracts for the sale of goods on the point of time at which the detri-
ment to the buyer would become sufficiently substantial to constitute a
fundamental breach would be somewhat imprecise. Therefore, article
43 (1) authorizes the buyer to fix an additional period of time of
reasonable length for performance by the seller of his obligations. This
may entail the delivery of all or part of the goods, the remedy of any
lack of conformity by repair of the goods of the delivery of substitute
goods or the performance of any other act which would constitute per-
formance of the seller's obligations. However, article 45 (I) (b) allows
the buyer to declare the contract avoided only "if the seller has not deli-
vered the goods" within the additional period of time.

7. The procedure authorized by article 43 (I) of fixing an additional
period of time after which the buyer can declare the contract avoided if
the goods have not been delivered would have the danger that a buyer
could turn an inconsequential delay which would not justify declaring
the contract avoided for fundamental breach under article 45 (1) (a)
into a basis for declaring the contract avoided under article 45 (1) (b).
Therefore, article 43 (I) says that the additional period must be "of rea-
sonable length". This period may be fixed either by specifying the date
by which performance must be made (e.g. 30 September) or by specify-
ing a time period (e.g. "within one month from today"). A general de-
mand by the buyer that the seller perform or that he perform
"promptly" or the like is not a "fixing" of a period of time under ar-
ticle 43 (I).
8. It should be pointed out that, although the procedure envisaged

by article 43 (1) has a certain parentage in the German procedure of
"Nachfrist" and the French procedure of a "mise en demeure, .. in Ih
current form it does not partake of either one. In particular. the proce-
dure envisaged by article 43 (I) is not mandatory and need not be used
in order to declare the contract avoided if the delay in performance
amounts to a fundamental breach.

Buyer's other remedies, paragraph (2)

9. In order to protect the seller who may be preparing to perform
the contract as requested by the buyer, perhaps at considerable ex-
pense, during the additional period of time of reasonable length the
buyer may not resort to any remedy for breach of contract, unless the

2 Article 23, which defines "fundamental breach", and article 45
(1) (a), which authorizes the buyer to declare the contract avoided for
fundamental breach.
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buyer has received notice from the seller that he will not comply with
the request. Once the additional period of time has expired without per-
formance by the seller, the buyer may not only avoid the contract under
article 45 (1) (b) but may resort to any other remedy he may have.
10. In particular, the buyer may claim any damages he may have

suffered because of the delay in performance. Such damages may arise
even though the seller has performed his obligations within the additio-
nal period of time fixed by the buyer.

Article 44

[Seller's right to remedy failure to perform]
(1) Unless the buyer has declared the contract avoided

in accordance with article 45, the seller may, even after
the date for delivery, remedy at his own expense any fai-
lure to perform his obligations, if he can do so without
such delay as will amount to a fundamental breach of
contract and without causing the buyer unreasonable in-
convenience or uncertainty of reimbursement by the sel-
ler of expenses advanced by the buyer. The buyer retains
any right to claim damages as provided for in this Con-
vention.
(2) If the seller requests the buyer to make known

whether he will accept performance and the buyer does
not comply with the request within a reasonable time, the
seller may perform within the time indicated in his re-
quest. The buyer may not, during that period of time, re-
sort to any remedy which is inconsistent with perform-
ance by the seller.
(3) A notice by the seller that he will perform within a

specified period of time is assumed to include a request,
under paragraph (2) of this article, that the buyer make
known his decision.
(4) A request or notice by the seller under paragraphs

(2) and (3) of this article is not effective unless received
by the buyer.

PRIOR UNIFORM LAW

ULIS, article 44 (1).

Commentary

I. Article 44 regulates the right of the seller to remedy any failure
to perform his obligations under the contract and this Convention after
the date for delivery. It is a companion article to article 35 which regu-
lates the right of the seller to remedy any failure to perform his obliga-
tions prior to the date for delivery and to articles 42 and 43 which regu-
late the buyer's right to require performance. The date for delivery is
established in accordance with article 31.

General rule, paragraph (1)

2. Paragraph (1) permits the seller to remedy any failure to perform
his obligations after the date for delivery subject to three conditions:
(I) the sellermust be able to perform without such delay as will amount
to a fundamental breach of contract, (2) the seller must be able to per-
form without causing the buyer unreasonable inconvenience or unrea-
sonable uncertainty of reimbursement by the seller of expenses ad-
vanced by the buyer, and (3) the seller must exercise his right to remedy
his failure to perform prior to the time the buyer has declared the con-
tract avoided.

3. The seller may remedy his failure to perform under this article
even though the failure to perform amounts to a fundamental breach,
so long as that fundamental breach was not a delay in performance.
Thus, even if the failure of the goods to operate at the time of delivery

constituted a fundamental breach of contract, the sellerwould have the
right to remedy the non-conformity in the goods by repairing or re-
placing them, unless the buyer terminated the seller's right by declaring
the contract avoided.

4. Once the seller has remedied his failure to perform or has reme-
died it to the extent that it no longer constitutes a fundamental breach
of contract, the buyer may no longer declare the contract avoided.
5. In some cases the failure of the goods to operate or to operate in

accordance with the contract specifications would constitute a funda-
mental breach only if that failure was not remedied within an appro-
priate period of time. Until the passage of that period of time, the
buyer could not preclude the seller from remedying the non-conformity
by declaring the contract avoided.
6. The rule that the sellermay remedy his failure to perform only if

he can do so without such delay as would amount to a fundamental
breach of contract applies to two different situations: where there is a
complete or substantial failure to deliver the goods and where the
goods as delivered, have such a non-conformity that either at the mo-
ment of delivery, or at some later time, the condition of those goods, if
not remedied, would constitute a fundamental breach of contract. The
seller no longer has the right to remedy the failure to perform after the
delay amounts to a fundamental breach even if the buyer has not as yet
declared the contract avoided.

7. Of course, even if the seller no longer has the right to remedy his
failure to perform under this article, the parties can agree to his doing
so.
8. If the seller has failed to deliver only a small portion of the goods

or there is such a minor non-conformity in the goods that the seller's
failure will never amount to a fundamental breach of contract, the sel-
ler's right to remedy his failure is limited only by the provision that he
cannot remedy the failure if doing so would cause unreasonable incon-
venience to the buyer or uncertainty of reimbursement by the seller of
expenses advanced by the buyer.
9. At some point of time the buyer must be able to use or resell the

goods free of the spector that the seller will claim the right to remedy
his failure to perform. It is clear from the text of article 44 (I) that the
simple fact that the buyer has declared the price reduced or claimed da-
mages is not enough to cut off the seller's right to remedy his failure to
perform.' However, the fact that the buyer has declared the price re-
duced or claimed damages may be a factor in determining whether it
would now be unreasonably inconvenient to the buyer for the seller to
remedy'his failure to perform.

10. It might also be unreasonably inconvenient to the buyer if the
seller needed extensive access to the buyer's place of business in order
to remedy the failure to perform.

11. Article 44 (I) recognizes that the buyer may have to incur cer-
tain expenses in order for the seller to remedy his failure to perform.
This in itself does not give the buyer a reason to refuse to allow the
seller to remedy his failure to perform. However, if the amount of ex-
penses incurred prior to reimbursement by the sellerwould be an unrea-
sonable inconvenience to the buyer or if there was an unreasonable un-
certainty that the buyer would be reimbursed for those expenses, the
buyer may refuse to allow the seller to remedy his failure to perform.

12. The seller's right to remedy his failure to perform under article
44 (I) is a strong right in that it goes against the terms of the contract.
For instance, if the seller has not delivered by the contract delivery date
of I June but delivers on IS June, he has cured his failure to deliver but
he has not and cannot cure his failure to deliver by I June. Never-
theless, article 44 (1) authorizes him to remedy his failure in this man-
ner if he can do so before the delay amounts to a fundamental breach.

I The fact that the buyer has declared a reduction of the price pur-
suant to article 46 will not prevent the seller from curing the defect
since the remedy of price reduction is expressly subject to the seller's
right to cure under article 44 (I). The buyer's right to claim damages is
expressly preserved in article 44 (1) (as it is in article 35) so a claim for
damages, by itself, will not cut off the seller's right to cure. The origi-
nal damage claim will, of course, be modified by the cure.
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Notice by the seller, paragraphs (2) and (3)

13. If the seller intends to cure the non-conformity he will normally
so notify the buyer. He will also often inquire whether the buyer
intends to exercise his remedies of avoiding the contract or declaring
the price to be reduced or whether he wishes, or will accept, cure by the
seller.
14. The first sentence of article 44 (2) makes it clear that the seller

must indicate the time period within which the proposed cure will be ef-
fected. If there is no indication of this period but merely an offer to
cure, the seller can draw no conclusions nor derive any rights from a
failure by the buyer to respond.

Risk of loss or error in transmission, paragraph (4)

15. The seller in breach bears the risk of loss or error in transmis-
sion of a request or notice under articles 44 (2) and 44 (3). However, the
reply by the buyer is governed by the rule in article 25, Le. if it is given
by "means appropriate in the circumstances" it is effective even if it
does not arrive or is delayed or contains errors in transmission.
16. Paragraph (2) provides that if the seller sends the buyer such a

notice, the buyer must reply within a reasonable time. If the buyer does
not reply, the seller may perform and the buyer may not resort to any
remedy inconsistent with performance by the seller during the period of
time the seller indicated would be necessary to cure the defect. Even if
the seller's notice said only that he would perform the contract within a
specific period of time, paragraph (3) provides that the buyer must
make known his decision or else he will be bound by the terms of the
seller's notice unless he can show that for some reason the seller's
notice should not be treated as including a request to the buyer to
respond.

Article 45

[Buyer's right to avoid contract]
(1) The buyer may declare the contract avoided:
(a) if the failure by the seller to perform any of his

obligations under the contract and this Convention
amounts to a fundamental breach of contract; or
(b) if the seller has not delivered the goods within the

additional period of time fixed by the buyer in accord-
ance with paragraph (1) of article 43 or has declared that
he will not deliver within the period so fixed.
(2) However, in cases where the seller has made delive-

ry, the buyer loses his right to declare the contract avoid-
ed unless he has done so within a reasonable time:
(a) in respect of late delivery, after he has become

aware that delivery has been made; or
(b) in respect of any breach other than late delivery,

after he knew or ought to have known of such breach, or
after the' expiration of any additional period of time
fixed by the buyer in accordance with paragraph (1) of
article 43, or after the seller has declared that he'will not
perform his obligations within such an additional period.

PRIOR UNIFORM LAW

ULlS, articles 26,30,32,43,44 (2),51,52 (3),52 (4) and 55 (I).

Commentary

I. Article 45 describes the buyer's right to declare the contract
avoided. The seller's right to declare the contract avoided is described
in article 60.

Declaration of avoidance

2. The contract is avoided as a result of the seller's breach only if
"the buyer ... declare[s) the contract avoided". This narrows the rule
from that found in articles 26 and 30 of ULlS which provided for an
automatic or ipso facto avoidance in certain circumstances in addition
to avoidance by declaration of the buyer. Automatic or ipso facto
avoidance was deleted from the remedial system in this Convention be-
cause it led to uncertainty as to whether the contract was still in force or
whether it had been ipso facto avoided. Under article 45 of this Con-
vention the contract is still in force unless the buyer has affirmatively
declared it avoided. Of course, uncertainty may still exist as to whether
the conditions had been met authorizing the buyer to declare the con-
tract avoided.
3. Article 24 provides that "a declaration of avoidance of the con-

tract is effective only if made by notice to the other party". The conse-
quences which follow if a notice of avoidance fails to arrive or fails to
arrive in time or if its contents have been inaccurately transmitted are
governed by article 25.

Fundamental breach, subparagraph (1) (a)

4. The typical situation in which the buyer may declare the contract
avoided is where the failure by the seller to perform any of his obliga-
tions amounts to a fundamental breach. The concept of fundamental
breach is defined in article 23.
5. If there has been a fundamental breach of contract, the buyer

has an immediate right to declare the contract avoided. He need not
give the seller any prior notice of his intention to declare the contract
avoided or any opportunity to remedy the breach under article 44.
6. However, in some cases the fact that the seller is able and willing

to remedy the non-conformity of the goods without inconvenience to
the buyer may mean that there would be no fundamental breach unless
the seller failed to remedy the non-conformity within an appropriate
period of time.
7. The rule that the buyer can normally avoid the contract only if

there has been a fundamental breach of contract is not in accord with
the typical practice under CIF and other documentary sales. Since there
is a general rule that the documents presented by the seller in a docu-
mentary transaction must be in strict compliance with the contract,
buyers have often been able to refuse the documents if there has been
some discrepancy in them even if that discrepancy was of little practical
significance.

Seller's delay in performance, subparagraph (1) (b)

8. Subparagraph (I) (b) further authorizes the buyer to declare the
contract avoided in one restricted case. If the seller has not delivered
the goods and the buyer has fixed an additional period of time of
reasonable length for the seller to perform pursuant to article 43, the
buyer can avoid the contract if the seller "has not delivered the goods
within the additional period of time fixed by the buyer in accordance
with paragraph (I) of article 43 or has declared that he will not deliver
within the period so fixed";'

Loss or suspension of right to avoid, paragraph (2)

9. Article 45 (2) provides that where the seller has made delivery,
the buyer will lose his right to declare the contract avoided if he does
not make the declaration within a specified period of time. The buyer
does not lose his right to declare the contract avoided under this provi-
sion until all the goods have been delivered.
10. If the fundamental breach on which the buyer relies to declare

the contract avoided is the late delivery of the goods, article 45 (2) (a)
provides that once the seller has made delivery, the buyer loses his right
to declare the contract avoided if he has not done so within a reason-
able time after he becomes aware that delivery has been made.
11. If the seller has made delivery but there is a fundamental breach

of the contract in respect of some obligation other than late delivery,

1 However, see article 47 (2) and the commentary thereon.
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such as the non-conformity of the goods to the contract, article 45
(2) (b) provides that the buyer loses his right to declare the contract
avoided if he has not done so wihin a reasonable time after he knew or
ought to have known of the breach.s

12. Article 45 (2) (b) may also take away the right of the buyer to
declare the contract avoided in cases where he has fixed an additional
period for performance under article 43 (1). If the seller performs after
the additional period fixed pursuant to article 43 or if he performs after
he has declared that he would not perform within that additional pe-
riod of time, the buyer loses the right to declare the contract avoided if
he does not do so within a reasonable time after the expiration of that
additional period or within a reasonable time after the seller has declar-
ed that he would not perform within that additional period of time.

13. Since the buyer does not lose his right to declare the contract
avoided under article 45 (2) until all the goods have been delivered, un-
der this provision all the instalments in an instalment contract must be
delivered before the buyer loses the right to declare the contract avoid-
ed. However, under article 64 (2) the buyer's right to declare the con-
tract avoided in respect of future instalments must be exercised "within
a reasonable time" after that failure to perform by the seller which jus-
tifies the declaration of avoidance.

14. In addition to article 45 (2), several other articles provide for
the loss or suspension of the right to declare the contract avoided.

15. Article 67 (1) provides that "the buyer loses his right to declare
the contract avoided ... if it is impossible for him to make restitution
of the goods substantially in the condition in which he received them"
unless the impossibility is excused for one of the three reasons listed in
article 67 (2).

16. Article 37 provides that a buyer loses his right to rely on a lack
of conformity of the goods, including the right to avoid the contract, if
he does not give the seller notice thereof within a reasonable time after
he has discovered the lack of conformity or ought to have discovered it
and at the latest within a period of two years from the date on which
the goods were actually handed over to the buyer.

17. If the seller wishes to cure any defect after the delivery date, the
buyer's right to avoid the contract may be suspended for the period of
time indicated by the seller as necessary to effect the cure.3

Right to avoid prior to the date of delivery

18. For the buyer's right to avoid the contract prior to the contract
date of delivery, see articles 63 and 64 and the commentaries thereon.

Effects of avoidance

19. The effects of avoidance are described in articles 66 to 69. The
most significant consequence of avoidance for the buyer is that he is no
longer obligated to take delivery and pay for the goods. However,
avoidance of the contract does not terminate either the seller's obli-
gation to pay any damages caused by his failure to perform or any pro-
visions in the contract for the settlement of disputes.f Such a provision
was important because in many legal systems avoidance of the contract
eliminates all rights and obligations which arose out of the existence of
the contract. In such a view once a contract has been avoided, there can
be no claim for damages for its breach and contract clauses relating to
the settlement of disputes, including provisions for arbitration and
clauses specifying "penalties" or "liquidated damages" for breach, ter-
minate with the rest of the contract.

Article 46

[Reduction of the price]
If the goods do not conform with the contract and

whether or not the price has already been paid, the buyer
may declare the price to be reduced in the same propor-

2 See article 36.
3 See para. 16 to the commentary on article 44.
4 Article 66 (1).

tion as the value that the goods actually delivered would
have had at the time of the conclusion of the contract
bears to the value that conforming goods would have had
at that time. However, if the seller remedies any failure
to perform his obligations in accordance with article 44
or if he is not allowed by the buyer to remedy that failure
in accordance with that article, the buyer's declaration of
reduction of the price is of no effect.

PRIOR UNIFORM LAW

ULIS, article 46.

Commentary

1. Article 46 states the conditions under which the buyer can de-
clare the price to be reduced if the goods do not conform with the con-
tract.

2. Under article 33 (1) goods do not conform with the contract, and
are therefore subject to reduction of the price, unless they are of the
quantity, quality and description required by the contract, are con-
tained or packaged in the manner required by the contract, and meet
the four specific requirements set out in article 33 (1) (a) to (d). Goods
may conform with the contract even though they are subject to the
right or claim of a third party under article 39 or 40.

3. The remedy of reduction of the price is a remedy which is not
known in some legal systems. In those legal systems it would be natural
to see this remedy as a form of damages for non-performance of the
contract. However, although the two remedies lead to the same result
in some situations, they are two distinct remedies to be used at the
buyer's choice.

4. The remedy of reduction of the price also leads to results which
are similar to those which would result from a partial avoidance of the
contract under article 47.
5. First, article 46 itself makes it clear that the price can be reduced

by the buyer even though he has already paid the price.' Article 46 does
not depend on the buyer's ability to withhold future sums due. Second,
even if the seller is excused from paying damages for his failure to per-
form the contract by virtue of article 65, the buyer may still reduce the
price if the goods do not conform with the contract. Third, the right to
reduce the price is not affected by the limitation to which a claim for
damages is subjected under article 70 Le. that the amount of damages
may not exceed the loss which the party in breach foresaw or ought to
have foreseen at the time of the conclusion of the contract as a possible
consequence of the breach of the contract. Fourth, similar to that
which prevails in respect of avoidance, the amount of monetary relief
which is granted the buyer is measured in terms of the contract price
which need not be paid (or which can be recovered from the seller if al-
ready paid), and not in terms of monetary loss which has been caused
to the buyer. This can have an important effect on the calculation of
monetary relief where there has been a change in price for the goods
between the time at which the contract was concluded and the time the
goods were delivered.

6. The comparison between the remedy of reduction of the price
and avoidance of the contract is obvious if the lack of conformity of
the goods consists of the delivery of less than the agreed upon quantity.
This aspect of the rule can be illustrated by the following examples:

Example 46A: Seller contracted to deliver 10 tons of No. 1 corn at
the market price of $ 200 a ton for a total of $ 2,000. Seller delivered
only 2 tons. Since such an extensive short delivery constituted a funda-
mental breach, Buyer avoided the contract, took none of the corn and
was not obligated to pay the purchase price.

Example 46B: Under the same contract as in example 46A, Seller de-
livered 9 tons. Buyer accepted the 9 tons and reduced the price by 10
per cent, paying $ 1,800.

I In this respect article 46 follows the same policy as does article 66
(2). It is also true, of course, that a claim for damages does not depend
on the buyer's ability to withhold future sums due.
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7. The calculation is the same if the non-conformity of the goods
delivered relates to their quality rather than to their quantity. This can
be illustrated by the following example:

Example 46C: Under the same contract as in example 46A, Seller de-
livered 10 tons of No. 3 corn instead of 10 tons of No. I corn as requir-
ed. At the time of contracting the market price for No. 3 corn was
$ ISOa ton. If the delivery of No. 3 corn in place of No. I corn consti-
tuted a fundamental breach of the contract, Buyer could avoid the con-
tract and not pay the contract price. If the delivery of No. 3 corn did
not constitute a fundamental breach or if Buyer did not choose to avoid
the contract, Buyer could declare the reduction of the price from
$ 2,000 to $ 1,500.
8. Although the principle is simple to apply in a case where, as in

example 46C, the non-conformity as to quality is such that the goods
delivered have a definite market price which is different from that for
the goods which should have been delivered under the contract, it is
more difficult to apply to other types of non-conformity as to quality.
For instance:

Example 46D: Seller contracted to furnish decorative wall panels of
a certain design for use by Buyer in an office building being constructed
by Buyer. The wall panels delivered by Seller were of a less attractive
design than those ordered. Buyer has the right to "declare the price ...
reduced in the same proportion as the value that the goods actually de-
livered would have had at the time of conclusion of the contract bears
to the value that conforming goods would have had at that time".

9. In example 46D there may be no easy means of determining the
extent to which the value of the goods was diminished because of the
non-conformity, but that does not affect the principle. It should be
noted that it is the buyer who makes the determination of the amount
by which the price sreduced. However, if the seller disputes the calcula-
tion, the matter can finally be settled only by a court or an arbitral
tribunal.

10. It should also be noted that the calculation is based on the ex-
tent to which the value of the goods "at the time of the conclusion of
the contract" has been diminished. The calculation of the reduction of
the price does not take into consideration events which occurred after
this time as does the calculation of damages under articles 70 to 72. In
the case envisaged in example 46D this would normally cause no diffi-
culties because the extent of lost value would probably have been the
same at the time of the conclusion of the contract and at the time of the
non-conforming delivery. However, if there has been a price change in
the goods between the time of the conclusion of the contract and the
time of the non-conforming delivery, different results are achieved if
the buyer declares the price reduced under this article rather than if the
buyer claims damages. These differences are illustrated by the follow-
ing examples:
Example 46E: The facts are the same as in example 46C. Seller con-

tracted to deliver 10 tons of No. I corn at the market price of $200 a
ton for a total of $ 2,000. Seller delivered 10 tons of No. 3 corn. At the
time of contracting the market price for No. 3 corn was $ ISOa ton.
Therefore, if Buyer declared a reduction of the price, the price would
be $ 1,500. Buyer would in effect have received monetary relief of
$ 500.
However, if the market price had fallen in half by the time of delive-

ry of the non-conforming goods so that No. I corn sold for $ 100 a ton
and No. 3 corn sold for $ 75 a ton, Buyer's damages under article 70
would have been only $ 25 a ton or $ 250. In this case it would be more
advantageous to Buyer to reduce the price under article 46 than to
claim damages under article 70.
Example 46F: If the reverse were to happen so that at the time of de-

livery of the non-conforming goods the market price of No. I corn had
doubled to $400 a ton and that of No. 3 corn to $ 300 a ton, Buyer's
damages under article 70 would be $ 100 a ton or $ 1,000. In this case it
would be more advantageous to Buyer to claim damages under article
70 than to reduce the price under article 46.

I I. The results in examples 46E and 46F are caused by the fact that
the remedy of reducing the price has a similar effect to a partial avoid-
ance of the contract. The same result occurs in even greater degree if
the buyer totally avoids the contract as is illustrated in the following
example:

Example 460: In example 46E it was shown that if the market price
for No. I corn had dropped in half from $ 200 a ton to $ 100 a ton and
the price of No. 3 corn had dropped from $ ISOa ton to $ 75 a ton,
Buyer could retain the No. 3 corn and either receive $ 250 in damages
or reduce the price by $ 500. If the delivery of No. 3 corn in place of
No. I corn amounted to a fundamental breach of contract and Buyer
avoided the contract pursuant to article 45 (I) (a), he could purchase in
replacement 10 tons of No. 3 corn for $ 750, i.e., for $ 1,250 less than
the contract price. However, if he declared the contract avoided, he
would be more likely to purchase 10 tons of No. I corn for $ 1,000,
i.e., for an amount of $ 1,000 less than the contract price.
12. Except for example 46D, all of the examples above have assum-

ed a fungible commodity for which substitute goods were freely avail-
able thereby making it feasible for the buyer to avoid the contract, pro-
viding a ready market price as a means of measuring damages, and
precluding any additional damages by way of lost profits or otherwise.
If there is not such a ready market for the goods, the problems of eva-
luation are more difficult and the possibility of additional damages is
greater. These factors do not change the means by which article 46
works but they may change the relative advantage to the buyer of one
remedy rather than another.

13. Article 41 (2) makes it clear that the buyer can claim damages in
addition to declaring the reduction of the price in those cases where re-
ducing the price does not give as much monetary relief as would an ac-
tion for damages. A buyer might wish to combine the two remedies in a
case like example 46F if there was some possibility that damages could
not be recovered, either because there was a question as to whether the
seller was exempted from damages (but not from reduction of the
price) under article 65 or because there was a question as to whether the
damages had been foreseeable under article 70. A declaration of reduc-
tion of the price would give the buyer some immediate relief while the
rest of his claim for damages was subject to negotation or litigation.
More likely, however, would be the case in which the buyer had suf-
fered additional expenses incurred as a result of the breach.s

Limitation on right to reduce price

14. The buyer's right to declare a reduction in the price is expressly
subject to the seller's right to remedy any failure to perform his obliga-
tions pursuant to article 44.3 If the seller subsequently remedies his fai-
lure to perform or is not allowed by the buyer to remedy that failure,
the "declaration of reduction of the price is of no effect".

Article 47

[Partial non-performance]
(1) If the seller delivers only a part of the goods or.if

only a part of the goods delivered is in conformity with
the contract, the provisions of articles 42 to 46 apply in
respect of the part which is missing or which does not
conform.
(2) The buyer may declare the contract avoided in its

entirety only if the failure to make delivery completely or
in conformity with the contract amounts to a fundamen-
tal breach of the contract.

PRIOR UNIFORM LAW

ULIS, article 45.

Commentary

I. Article 47 states the buyer's remedies when the seller fails to per-
form only a part of his obligations.

2 See example 70D.
3 See paras. 2 to 12 of the commentary to article 44 for a discussion

of this rule.
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Remedies in respect of the non-conforming part, paragraph (1)

2. Paragraph (I) provides that if the seller has failed to perform
only a part of his obligations under the contract by delivering only a
part of the goods or by delivering some goods which do not conform to
the contract, the provisions of articles 42 to 46 apply in respect of the
quantity which is missing or which does not conform to the contract. In
effect, this paragraph provides that the buyer can avoid a part of the
contract under article 45. This rule was necessary because in some legal
systems a party cannot avoid only a part of the contract. In those legal
systems the conditions for determining whether the contract can be
avoided at all must be determined by reference to the entire contract.
However, under article 47 (I) it is clear that under this Convention the
buyer is able to avoid a part of the contract if the criteria for avoidance
are met as to that part.

Remedies in respect of the entire contract, paragraph (2)

3. Paragraph (2) provides that the buyer may avoid the entire con-
tract "only if the failure to make delivery completely or in conformity
with the contract amounts to a fundamental breach of the contract".
Although this provision reiterates the rule which would otherwise be
applied under article 45 (1) (a), it is useful that it be made clear.

4. The use of the word "only" in article 47 (2) also has the effect of
negating the implication which might have been thought to flow from
article 45 (I) (b) that the entire contract could be avoided on the
grounds that the seller failed to deliver a part of the goods within the
additional period of time fixed by the buyer in accordance with article
43 even though such failure to deliver did not in itself amount to a fun-
damental breach of the entire contract.

Article 48

[Early delivery; delivery of excess quantity]
(1) If the seller delivers the goods before the date

fixed, the buyer may take delivery or refuse to take deli-
very.

(2) If the seller delivers a quantity of goods greater
than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of the
excess quantity, he must pay for it at the contract rate.

PRIOR UNIFORM LAW

ULIS, articles 29 and 47.

Commentary

I. Article 48 deals with two situations where the buyer may refuse
to take delivery of goods which have been placed at his disposal.

Early delivery, paragraph (I)

2. Article 48 (I) deals with the situation where goods have been de-
livered to the buyer before the delivery date fixed pursuant to article 31.
If the buyer were forced to accept these goods, it might cause him in-
convenience and expense in storing them longer than anticipated.
Furthermore, if the contract links the day payment is due to the day de-
livery is made, early delivery will force early payment with consequent
interest expense. Therefore, the buyer is given the choice of taking deli-
very of the goods or refusing to take delivery of them when the seller
delivers them prior to the delivery date.

3. The buyer's right to take delivery or to refuse to take delivery is
exercisable upon the fact of early delivery. It does not depend on
whether early delivery causes the buyer extra expense or inconvience.!

1 Nevertheless, the buyer must have a reasonable commercial need to
refuse to take delivery since article 6 requires the observance of good
faith in international trade.

4. However, where the buyer does refuse to take delivery of the
goods under article 48 (l), according to article 75 (2) he will still be
bound to take possession of them on behalf of the seller if the following
four conditions are met: (I) the goods have been placed at his disposal
at their place of destination, (2) he can take possession without pay-
ment of the price, e.g., the contract of sale does not require payment in
order for the buyer to take possession of the documents covering the
goods, (3) taking possession would not cause the buyer unreasonable
inconvenience or unreasonable expense, and (4) neither the seller nor a
person authorized to take possession of the goods on his behalf is pre-
sent at the destination of the goods.

5. If the buyer refuses to take the early delivery, the seller is obli-
gated to redeliver the goods at the time for delivery under the contract.

6. If the buyer does take early delivery of the goods, he may claim
from the seller for any damages he may have suffered unless, under the
circumstances, the acceptance of early delivery amounts to an agreed
modification of the contract pursuant to article 27.2

Excess quantity, paragraph (2)

7. Article 48 (2) deals with the situation where an excess quantity of
goods has been delivered to the buyer.

8. Unless there are other reasons which justify the buyer's refusal
to take delivery, the buyer must accept at least the quantity specified in
the contract. In respect of the excess amount, the buyer may either re-
fuse to take delivery or he may take delivery of some or all of it. If the
buyer refuses to take delivery of the excess quantity, the seller is liable
for any damages suffered by the buyer. If the buyer takes delivery of
some or all of the excess quantity he must pay for it at the contract rate.
9. If it is not feasible for the buyer to reject only the excessamount,

as where the seller tenders a single bill of lading covering the total ship-
ment in exchange for payment for the entire shipment, the buyer may
avoid the contract if the delivery of such an excess quantity constitutes
a fundamental breach. If the delivery of the excess quantity does not
constitute a fundamental breach or if for commercial reasons the buyer
is impelled to take delivery of the shipment, he may claim any damages
he has suffered as a result.

CHAPTER Ill. OBLIGATIONS OF THE BUYER

Article 49

[General obligations]
The buyer must pay the price for the goods and take

delivery of them as required by the contract and this
Convention.

PRIOR UNIFORM LAW

ULIS, article 56.

Commentary

Article 49 states the principal obligations of the buyer and introduces
Chapter III of Part III of the Convention. The principal obligations 01
the buyer are to pay the price for the goods and to take delivery of
them. The buyer must carry out his obligations "as required by the con-
tract and this Convention." Since article 5 of the Convention permits
the parties to exclude its application or to derogate from or vary the
effect of any of its provisions, it follows that in cases of conflict be-
tween the contract and the Convention the buyer must fulfil his obliga-
tions as required by the contract.

2 Article 48 (I) does not refer to the buyer's right to seek damages.
However, the buyer's right to damages is a general right under article
41 (I) (b).
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SECTION I. PAYMENT OF THE PRICE

Article 50

[Obligation to pay the price]
The buyer's obligation to pay the price includes taking

such steps and complying with such formalities as may be
required under the contract or any relevant laws and
regulations to enable payment to be made.

PRIOR UNIFORM LAW

ULIS, article 69.

Commentary

I. Articles 50 to 55 provide a number of the details involved in the
obligation of the buyer to pay the price, an obligation which is set out
in article 49. In the case of article 50, it includes as part of the buyer's
obligation to pay the price an obligation to take a number of prelimina-
ry actions in order to make possible the payment of the price.
2. Article 50 envisages that, as part of the buyer's obligation to pay

the price, he must take the steps and comply with the formalities which
may be required by the contract and by any relevant laws and regula-
tions to enable payment to be made. These steps may include applying
for a letter of credit or a bank guarantee of payment, registering the
contract with a government office or with a bank, procuring the neces-
sary foreign exchange or applying for official authorization to remit
the currency abroad. Unless the contract specifically placed one of
these obligations on the seller, it is the buyerwho must take these steps.

3. The buyer's obligation under article 50 is limited to taking steps
and complying with formalities. Article 50 does not require the buyer
to undertake that his efforts will result in the issuance of a letter of cre-
dit, the authorization to procure the necessary foreign exchange or even
that the price will finally be paid. Of course, under article 49 the buyer
is obligated to see that the price is paid, an obligation the consequences
of which he may be relieved in part by the exemption provision in ar-
ticle 65.
4. Nevertheless, the buyer is obligated to take all the appropriate

measures to persuade the relevant Governmental authorities to make
the funds available and cannot rely on a refusal by those authorities un-
less he has taken such measures.
5. The major significance of article 50 lies in the fact that taking

such steps and complying with such formalities as may be required to
enable payment to be made is considered to be a current obligation, the
breach of which gives rise to remedies under articles 57 to 60, and is not
considered to be "conduct in preparing to perform or in actually per-
forming the contract", which may give rise to questions of anticipatory
breach under articles 62 to 64.1

Article 51

[Calculation of the price]
If a contract has been validly concluded but does not

state the price or expressly or impliedly make provision
for the determination of the price of the goods, the buyer
must pay the price generally charged by the seller at the
time of the conclusion of the contract. If no such price is
ascertainable, the buyer must pay the price generally pre-
vailing at the aforesaid time for such goods sold under
comparable circumstances.

PRIOR UNIFORM LAW

ULIS, article 57.

1 The quoted words are from article 62 (1).

Commentary

1. Article 51 provides a means for the determination of the price
when a contract has been validly concluded but the contract does not
state a price or expressly or impliedly make provision for its determina-
tion.
2. Article 12 (1) provides that a proposal for concluding a contract

is sufficiently definite so as to constitute an offer if, inter alia, "it ...
expressly or implicitly fixes or makes provision for determining ... the
price". Therefore, article 51 has effect only if one of the parties has his
place of business in a Contracting State which has ratified or accepted
this Convention as to Part III (Sales of goods) but not as to Part 11
(Formation of the contract) and if the law of that State provides that a
contract can be validly concluded even though it does not expressly or
implicitly fix or make provision for determining the price.

Time of calculation ofprice

3. The price to be determined by the application of article 51 is that
charged at the time of the conclusion of the contract. It is the price
which would presumably have been agreed upon by the parties at the
time of contracting if they had agreed upon a price at that time. More-
over, if a contract had been validly concluded even without specifica-
tion of the price, the article recognizes that the seller should not later be
able to claim that the price was that prevailing at the time of the delive-
ry of the goods, if that price was higher than the one the seller was
charging at the time of the conclusion of the contract.

Article 52

[Price fixed by weight]
If the price is fixed according to the weight of the

goods, in case of doubt it is to be determined by the net
weight.

PRIOR UNIFORM LAW

ULIS, article 58.

Commentary

1. Article 52 supplies a convenient rule of interpretation of the con-
tract. If the parties have not expressly or impliedly stipulated other-
wise, the buyer does not pay for the weight of the packing materials.

Article 53

[Place of payment]
(1) If the buyer is not bound to pay the price at any

other particular place, he must pay it to the seller:
(a) at the seller's place of business; or
(b) if the payment is to be made against the handing

over of the goods or of documents, at the place where the
handing over takes place.
(2) The seller must bear any increase in the expenses

incidental to payment which is caused by a change in the
place of business of the seller subsequent to the conclu-
sion of the contract.

PRIOR UNIFORM LAW

ULIS, article 59.

Commentary

1. Article 53 provides a rule for the place at which payment of the
price is to be made. Because of the importance of the question, the con-
tract will usually contain specific provisions on the mode and place of
payment. Accordingly, the rule in article 53 is expressly stated to apply
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only if "the buyer is not bound to pay the price at any other particular
place";'

2. It is important that the place of payment be clearly established
when the contract is for the international sale of goods. The existence
of exchange controls may make it particularly desirable for the buyer to
pay the price in his country whereas it may be of equal interest to the
seller to be paid in his own country or in a third country where he can
freely use the proceeds of the sale.

3. This Convention does not govern the extent to which exchange
control regulations or other rules of economic public order may modify
the obligations of the buyer to pay the seller at a particular time or
place or by a particular means. The buyer's obligations to take the steps
which are necessary to enable the price to be paid are set forth in article
50. The extent to which the buyer may be relieved of liability for dama-
ges for his failure to pay as agreed because of exchange control regula-
tions or the like is governed by article 65.2

Place ofpayment, paragraph (1)

4. Article 53 (1) (a) provides the primary rule that the buyer must
pay the price at the seller's place of business. If the seller has more than
one place of business, the place of business at which payment must be
made "is that which has the closest relationship to the contract and its
performance".3

5. If payment is to be made against the handing over of the goods
or of documents, article 53 (1) (b) provides that payment must be made
at the place where the handing over takes place. This rule will be
applied most often in the case of a contract stipulation for payment
-against documents.s The documents may be handed over directly to the
buyer, but they are often handed over to a bank which represents the
buyer in the transaction. The "handing over" may take place in either
the buyer's or the seller's country or even in a third country.

Example 53A: The contract of sale between Seller with his place of
business in State X and Buyer with his place of business in State Y cal-
led for payment against documents. The documents were to be handed
over to Buyer's bank in State Z for the account of Buyer. Under article
53 (I) (b) Buyer must pay the price at his bank in State Z.

Change of seller's place of business, paragraph (2)

6. If the seller changes his place of business at which the buyer is to
make payment subsequent to the conclusion of the contract, the buyer
must make payment at the seller's new place of business. However, any
increase in expenses incidental to payment must be borne by the seller.

Article 54

[Time of payment; payment as condition for
handing over: examination before payment]

(1) The buyer must pay the price when the seller places
either the goods or documents controlling their disposi-
tion at the buyer's disposal in accordance with the con-
tract and this Convention. The seller may make such
payment a condition for handing over the goods or docu-
ments.
(2) If the contract involves carriage of the goods, the

seller may dispatch the goods on terms whereby the
goods, or documents controlling their disposition, will

I This result is also reached through the operation of article 5. How-
ever, the express re-iteration of the principle emphasizes the import-
ance that the contract will usually attach to the place of payment of the
price.
2 For the extent to which the seller may be relieved-of the duty to deli-

ver the goods if the buyer does not pay as agreed, see articles 54 (1), 60,
62, 63 and 64.
3 Article 9 (a). But see also article 53 (2) and paragraph 6 below.
4 The documents referred to in article 53 (1) (b) are those which the

seller is required to hand over by virtue of articles 28 and 32.

not be handed over to the buyer except against payment
of the price.
(3) The buyer is not bound to pay the price until he

has had an opportunity to examine the goods, unless the
procedures for delivery or payment agreed upon by the
parties are inconsistent with his having such an opportu-
nity.

PRIOR UNIFORM LAW

ULIS, articles 71 and 72.

Commentary

I. Article 54 governs the time for the buyer's payment in relation to
performance by the seller.

General rule, paragraph (1)

2. Article 54 (1) recognizes that, in the absence of an agreement,
the seller is not required to extend credit to the buyer. Therefore, the
general rule stated in paragraph (I) is that the buyer is required to pay
the price at the time the seller makes the goods available to the buyer,
by placing either the goods or documents controlling their disposition
at the buyer's disposal. If the buyer does not pay at that time, the seller
may refuse to hand over the goods or documents.

3. The converse of this rule is that, unless otherwise agreed, the
buyer ist not bound to pay the price until the seller places either the
goods or documents controlling their disposition at the buyer's dispo-
sal. Furthermore, under article 54 (3), which is discussed below, the
buyer is not bound to pay the price until he has had an opportunity to
examine the goods.

Where the contract involves carriage of the goods, paragraph (2)

4. Paragraph (2) states a specific rule in implementation of para-
graph (I) where the contract of sale involves carriage of the goods. In
such a case "the seller may dispatch the goods on terms whereby the
goods, or documents controlling their disposition, will not be handed
over to the buyer except against payment of the price." The goods may
be so dispatched unless there is a clause in the contract providing other-
wise, in particular by providing for credit.

Payment and examination of the goods, paragraph (3)

5. Paragraph (3) states the general rule that the buyer is not re-
quired to pay the price unless he has had an opportunity to examine the
goods. It is the seller's obligation to provide a means for the buyer's
examination prior to payment and handing over.

6. Where the contract of sale involves carriage of the goods and the
seller wishes to exercise his right under article 54 (2) to ship the goods
on terms whereby neither the goods nor the documents will be handed
over to the buyer prior to payment, the seller must preserve the buyer's
right to examine the goods. Since the buyer normally examines the
goods at the place of destination.! the seller may be required to make
special arrangements with the carrier to allow the buyer access to the
goods at the destination prior to the time the goods or documents are
handed over in order to allow for the buyer's examination.

7. The buyer loses the right to examine the goods prior to payment
where the procedures for delivery or payment agreed upon by the par-
ties are inconsistent with the buyer having had such an opportunity.
This Convention does not set forth which procedures for delivery or
payment are inconsistent with the buyer's right to examine the goods
prior to payment. However, the most common example is the agree-
ment that payment of the price is due against the handing over of the
documents controlling the disposition of the goods whether or not the
goods have arrived. The quotation of the price on CIF terms contains
such an agreement.s

I See article 36 (2).
2 Incoterms, CIF condition B. 1, provides that the buyer must accept

the documents when tendered by the seller, if they are in conformity
with the contract of sale, and pay the price as provided in the
contract" .
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8. It should be noted that since the buyer loses the right to examine
the goods prior to payment of the price only if the procedures for pay-
ment or delivery "agreed upon by the parties" are inconsistent with
such right, he does not lose his right to examine the goods prior to pay-
ment where the contract provides that he must pay the price against the
handing over of the documents after the arrival of the goods. Since
payment is to take place after the arrival of the goods, the procedure
for payment and delivery are consistent with the right of examination
prior to payment. Similarly, the buyer does not lose his right to exam-
ine the goods prior to payment where the seller exercises his right under
article 54 (2) to dispatch the goods on terms whereby the documents
controlling the disposition of the goods will be handed over to the
buyer only upon the payment of the price.

9. The buyer's right to examine the goods where the contract of
sale involves the carriage of the goods is illustrated by the following
examples:

Example 54A: The contract of sale quoted the price on CIF terms.
Therefore, it was anticipated that payment would be made in the fol-
lowing manner. Seller would draw a bill of exchange on Buyer for the
amount of the purchase price. Seller would forward the bill of ex-
change accompanied by the bill of lading (along with other documents
enumerated in the contract) to a collecting bank in Buyer's city. The
contract provided that the bill of lading (and other documents) would
be handed over to Buyer by the bank only upon the payment of the bill
of exchange. Since this agreed-upon procedure for payment requires
payment to be made at the time the bill of exchange is presented, often
at a time the goods are still in transit, the means of payment is inconsis-
tent with Buyer's right to examine the goods prior to payment. There-
fore, Buyer did not have such a right in this case.

Example 54B: The contract of sale was not on CIF terms and made
no other provision for the time or place of payment. Therefore, pur-
suant to the authority in article 54 (2) Seller took the same actions as in
example 54A. Seller drew a bill of exchange on Buyer for the purchase
price and forwarded it accompanied by the bill of lading through his
bank to a collecting bank in the Buyer's city. Seller gave the collecting
bank instructions that it should not hand over the bill of lading to
Buyer until Buyer had paid the bill of exchange.
In this example the means of payment, though authorized by article

54 (2), were not "agreed upon by the parties" as is required by article
54 (3). Therefore, Buyer does not lose his right to examine the goods
prior to paying the price, i.e., prior to paying the bill of exchange. It is
Seller's obligation to assure Buyer of the possibility of examination
prior to payment.

Example 54C: The contract of sale provided for payment of ,the
price on presentation of the documents at the point of arrival of the
goods but only after the arrival of the goods. In this case the procedu-
res for delivery and payment expressly stipulated by the parties are not
inconsistent with the right of Buyer to examine the goods prior to pay-
ment even though the price was to be paid against the presentation of
the documents.

Article 55

[Payment due without request]
The buyer must pay the price on the date fixed by or

determinable from the contract and this Convention
without the need for any request or other formality on
the part of the seller.

PRIOR UNIFORM LAW

ULIS, article 60.

Commentary

Article 55 is intended to deny the applicability of the rule in some le-
gal systems which states that in order for the payment to become due

the seller must make a formal demand for it from the buyer. Under ar-
ticle 55 the buyer must pay the price on the date fixed by or determin-
able from the contract and this Convention! whether or not the seller
has requested payment.

SECTION H. TAKING DELIVERY

Article 56

[Obligation to take delivery]
The buyer's obligation to take delivery consists:
(a) in doing all the acts which could reasonably be ex-

pected of him in order to enable the seller to make delive-
ry; and
(b) in taking over the goods.

PRIOR UNIFORM LAW

ULIS, article 65.

Commentary

I. Article 56 describes the second obligation of the buyer set out in
article 49, i.e., to take delivery of the goods.
2. The buyer's obligation to take delivery consists of two elements.

The first element is that he must do "all the acts which could reason-
ably be espected of him in order to enable the seller to make delivery."
For example, if under the contract of sale the buyer is to arrange for the
carriage of the goods, he must make the necessary contracts of carriage
so as to permit the seller to "[hand) the goods over to the first carrier
for transmission to the buyer" .I
3. The buyer's obligation is limited to doing those "acts which

could reasonably be expected of him". He is not obliged to do "all such
acts are necessary in order to enable the seller to hand over the goods",
as was the case under ULIS.2
4. The second element of the buyer's obligation to take delivery

consists of his "taking over the goods". This aspect of the obligation to
take delivery is of importance where the contract calls for the seller to
make delivery by placing the goods at the buyer's disposal at a particu-
lar place or at the seller's place of business} In such case the buyer
must physically remove the goods from that place in order to fulfil his
obligation to take delivery.4

SECTION HJ. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 57

[Seller's remedies in general; claim for damages;
no period of grace]

(1) If the buyer fails to perform any of his obligations
under the contract and this Convention, the seller may:
(a) exercise the rights provided in articles 58 to 61;
(b) claim damages as provided in articles 70 to 73;

I For example, a date for payment may be established by usage (ar-
, ticle 8) or through the operation of the rule in article 54 (l).

I Article 29 (a). Cr. article 30 (2).
2 ULIS, article 65.
3 Article 29 (b) and (e).
4 Cf. the buyer's obligation under article 75 (2) to take possession on

behalf of the seller of goods which have been dispatched to and have
been put at the disposal of the buyer at the place of destination and in
respect of which the buyer has exercised his right to reject.
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(2) The seller is not deprived of any right he may have
to claim damages by exercising his right to other reme-
dies.
(3) No period of grace may be granted to the buyer by

a court or arbitral tribunal when the seller resorts to a re-
medy for breach of contact.

PRIOR UNIFORM LAW

ULIS, articles 61 to 64, 66 to 68 and 70.

Commentary

1. Article 57 serves both as an index to the remedies available to
the seller if the buyer fails to perform any of his obligations under the
contract and this Convention and as the source for the seller's right to
claim damages. Article 57 is comparable to article 41 on the remedies
available to the buyer.

2. Article 57 (I) (a) provides that in case of the buyer's breach, the
seller may "exercise the rights provided in articles 58 to 61." Although
the provisions on the remedies available to the seller in articles 58 to 61
are drafted in terms comparable to those available to the buyer in artic-
les 42 to 48, they are less complicated. This is so because the buyer has
only two principal obligations, to pay the price and to take delivery of
the goods, whereas the seller's obligations are more complex. There-
fore, the seller has no remedies comparable to the following which are
available to the buyer: reduction of the price because of non-
conformity of the goods (article 46), right to partially exercisehis reme-
dies in the case of partial delivery of the goods (article 47),1 right to
refuse to take delivery in case of delivery before the date fixed or of an
excess quantity of goods (article 48).

3. Article 57 (I) (b) provides that the seller may "claim damages as
provided in articles 70 to 73: if the buyer fails to perform any of his
obligations under the contract of sale and this Convention." In order
to claim damages it is not necessary to prove fault or a lack of good
faith or the breach of an express promise, as is true in some legal
systems. Damages are available for the loss resulting from any objec-
tive failure by the buyer to fulfil his obligations. Articles 70 to 73, to
which article 57 (1) (b) refers, do not provide the substantive conditions
for the exercise of a claim for damages but the rules for the calculation
of the amount of damages.

4. A number of important advantages flow from the adoption of a
single consolidated set of remedial provisions for breach of contract by
the buyer. First, all the buyer's obligations are brought together in one
place without confusions generated by the complexities of repetitive re-
medial provisions. This makes it easier to understand the rules on what
the buyer must do, which are the provisions of prime interest to mer-
chants. Second, problems of classification are reduced with a single set
of remedies. Third, the need for complex cross-referencing is lessened.
5. Paragraph (2) provides that a party who has resorted to any re-

medy available to him under the contract or this Convention is not
thereby deprived of the right to claim any damages which he may have
incurred.

6. Paragraph (3) provides that if a seller resorts to a remedy for
breach of contract, no court or arbitral tribunal may delay the exercise
of that remedy by granting a period of grace either before, at the same
time as, or after the seller has resorted to the remedy. The reasons for
this provision are discussed in paragraphs 3 to 5 of article 43. Such a
provision seems desirable in international trade.

Article 58

[Seller's right to require performance]
The seller may require the buyer to pay the price, take

delivery or perform his other obligations, unless the sel-
I However, article 64 (1) allows the seller to declare the contract

avoided as to one instalment where the buyer's failure to perform in re-
spect of that instalment amounts to a fundamental breach of that
instalment.

ler has resorted to a remedy which is inconsistent with
such requirement.

PRIOR UNIFORM LAW

ULIS, articles 61 and 62 (1).

Commentary

1. Article 58 describes the seller's right to require the buyer to per-
form his obligations under the contract and this Convention.

Failure to pay the price

2. This article recognizes that the seller's primary concern is that
the buyer pay the price at the time it is due. Therefore, if the price is
due under the terms of articles 54 and 55 and the buyer does not pay it,
this article authorizes the seller to require the buyer to pay it.

3. Article 58 differs from the law of some countries in which the
seller's remedies in respect of the price are restricted. In those coun-
tries, even though the buyer may have a substantive obligation to pay
under the contract, the general principle is that the seller must make a
reasonable effort to resell the goods to a third party and recover as da-
mages any difference between the contract price and the price he receiv-
ed in the substitute transaction. The seller may recover the price if re-
sale to a third person is not reasonably possible.

4. However, under article 58, when the buyer has a substantive
obligation to pay the price under articles 54 and 55, the seller has avail-
able a remedy to require him to pay it.!

5. The style in which article 58 in particular and Section III on the
buyer's remedies in general is drafted should be noted at this point.
That style conforms to the viewheld in many legal systems that a legis-
lative text on the law of sales governs the rights and obligations be-
tween the parties and does not consist of directives addressed to a tribu-
nal. In other legal systems the remedies available to one party on the
other party's failure to perform are stated in terms of the injured
party's right to the judgement of a court granting the required relief.2
However, the two different styles of legislativedrafting are intended to
achieve the same result. Therefore, when article 58 provides that the
"seller may require the buyer to pay the price, take delivery or perform
his other obligations", it anticipates that, if the buyer does not per-
form, a court will order such performance and will enforce that order
by the means available to it under its procedural law.

6. Although the seller has a right to the assistance of a court or ar-
bitral tribunal to enforce the buyer's obligations to pay the price, take
delivery and perform any of his other obligations, article 26 limits that
right to a certain degree. If the court could not give a judgement for
specific performance under its own law in respect of similar contracts
of sale not governed by this Convention, it is not required to enter such
a judgement in a case arising under this Convention even though the
seller had a right to require the buyer's performance under article 58.
However, if the court could give such a judgement under its own law, it
would be required to do so if the criteria of article 58 are met.
7. The seller can require performance under this article and also sue

for damages. Where the buyer's non-performance of one of his obliga-
tions consists in the delay in the payment of the price, the seller's dama-
ges would normally include interest.

Failure to perform other obligations

8. Article 58 goes on to authorize the seller to require the buyer to
"take delivery or perform his other obligations",3

1 As to the relationship of the principle of mitigation to the right to
require payment of the price, see para. 3 of the commentary to article
73.
2 See the examples in foot-note 1 to para. 8 of the commentary to

article 42.
3 The obligation to "take delivery" is specificallymentioned because

it is the second of the two obligations of the buyer set forth in article
49. The definition of taking delivery is found in article 56.
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9. In some cases the seller may be authorized or required to substi-
tute his own performance for that which the buyer has failed to do. Ar-
ticle 61 provides that in a sale by specification, if the buyer fails to
make the specifications required on the date requested or within a
reasonable time after receipt of a request from the seller, the seller may
make the specifications himself. Similarly, if the buyer is required by
the contract to name a vesselon which the goods are to be shipped and
fails to do so by the appropriate time, article 73, which requires the par-
ty who relies on a breach of contract to mitigate the losses, may autho-
rize the seller to name the vessel so as to minimize the buyer's losses.

Inconsistent acts by the seller

10. Article 58 also provides that in order for the seller to exercise
the right to require perfomance of the contract he must not have acted
inconsistently with that right, e.g. by avoiding the contract under ar-
ticle 60.

Article 59

[Fixing of additional period for performance]
(1) The seller may fix an additional period of time of

reasonable length for performance by the buyer of his
obligations.
(2) Unless the seller has received notice from the buyer

that he will not perform within the period so fixed, the
seller may not, during that period, resort to any remedy
for breach of contract. However, the seller is not de-
prived thereby of any right he may have to claim dama-
ges for delay in the performance.

PRIOR UNIFORM LAW

ULIS, article 66 (2).

Commentary

I. Article 59 states the right of the seller to fix an additional period
of time of reasonable length for performance by the buyer of his obli-
gations and specifies one of the consequences of his having fixed such a
period.

Fixing additional period, paragraph (1)

2. Article 59 is a companion to article 58 which states the right of
the seller to require performance of the contract by the buyer and
which anticipates the aid of a court or arbitral tribunal in enforcing
that right. If the buyer delays performing the contract, the use of judi-
cial procedures for enforcement may not seem feasible or may require
more time than the seller can afford to wait. This may be particularly
the case if the buyer's failure to perform consists of delay in procuring
the issuance of documents assuring payment, such as a letter of credit
or a banker's guarantee, or of securing the permission to import the
goods or pay for them in restricted foreign exchange. It may be to the
seller's advantage to avoid the contract and make a substitute sale to a
different purchaser. However, at that time it may not be certain that
the buyer's delay constitutes a fundamental breach of contract justify-
ing the avoidance of the contract under article 60 (I) (a).

3. Different legal systems take different attitudes towards the right
of a seller to avoid the contract because of the buyer's failure to pay the
price or perform his other obligations on the date specified in the con-
tract. In some legal systems the buyer's failure to perform on the con-
tract date normally authorizes the seller to avoid the contract. How-
ever, in a given case the court or tribunal may decide that the seller may
not avoid the contract at that time because the failure to perform on the
contract date was either not sufficiently serious or the seller had waived
his right to prompt performance. In other legal systems the buyer can
request a delay of grace from a court or tribunal which, in effect, estab-
lishes a new performance date.! In still other legal systems the general

I Cr. article 57 (3). See para. 5 below.

rule is that late performance does not authorize the seller to avoid the
contract unless the contract provided for such a remedy or unless after
the buyer's breach the seller specifically fixed a time period within
which the buyer had to perform.
4. This Convention specifically rejects the idea that in a commer-

cial contract of sale of goods the seller may, as a general rule, avoid the
contract once the contract date for performance has passed and the
buyer has not as yet performed one or more of his obligations. In these
circumstances the seller may do so if, and only if, the failure to perform
on the contract date causes him substantial detriment and the buyer
foresaw or had reason to foresee such a result.I

5. As a result of this rule in this Convention there was no reason to
allow the buyer to apply to a court for a delay of grace, as is permitted
in some legal systems. Moreover, the procedure of applying to a court
for a delay of grace is particularly inappropriate in the context of inter-
national commerce, especially since this would expose the parties to the
broad discretion of a judge who would usually be of the same nationali-
ty as one of the parties. Therefore, article 57 (3) provides that "No pe-
riod of grace may be granted to the buyer by a court or arbitral tribunal
when the seller resorts to a remedy for breach of contract."
6. Although the seller can declare the contract avoided in any case

in which the delay in performance constitutes a fundamental breach,
this will not always be a satisfactory solution for him. Once the buyer is
late in performing, the seller may be legitimately doubtful that the
.buyer will be able to perform by the time that performance will be es-
sential for the seller. This situation is similar to the problems raised by
an anticipatory breach under articles 62, 63 and 64. Furthermore, in
most contracts for the sale of goods the point of time at which the detri-
ment to the seller would become sufficiently substantial to constitute a
fundamental breach would be somewhat imprecise. Therefore, article
59 (I) authorizes the seller to fix an additional period of time of reason-
able length for performance by the buyer of his obligations. However,
article 60 (I) (b) allows the seller to declare the contract avoided only if
the buyer has not performed his obligation to pay the price3or has not
taken delivery of the goods.s or if he has declared that he will not do so
within the additional period of time.

7. The procedure authorized by article 59 (I) of fixing an additional
period of time after which the seller can declare the contract avoided if
the buyer has not performed his obligation to pay the price or taken de-
livery of the goods would have the danger that a seller could turn an in-
consequential delay which would not justify declaring the contract
avoided for fundamental breach under article 60 (I) (a) into a basis for
declaring the contract avoided under article 60 (I) (b). Therefore, ar-
ticle 59 (I) says that the additional period must be "of reasonable
length". This period may be fixed either by specifying the date by
which performance must be made (e.g. 30 September) or by specifying
a time period (e.g. "within one month from today"). A general de-
mand by the seller that the buyer perform or that he perform "prompt-
ly" or the like is not a "fixing" of a period of time under article 59 (I).
8. It should be pointed out that, although the procedure envisaged

by article 59 (I) has a certain parentage in the German procedure of
"Nachfrist" and the French procedure of a "mise en demeure, " in its
current form it does not partake of either one. In particular, the proce-
dure envisaged by article 59 (I) is not mandatory and need not be used
in order to avoid the contract if the delay in performance amounts to a
fundamental breach.

Seller's other remedies, paragraph (2)

9. In order to protect the buyer who may be preparing to perform
the contract as requested by the seller, perhaps at considerable expense,
during the additional period of time of reasonable length the seller may
not resort to any remedy for breach of contract, unless the seller has re-

2 Article 23 which defines "fundamental breach", and article 60 (1)
(a), which authorizes the seller to declare the contract avoided for fun-
damental breach.
3 As to the buyer's obligation to pay the price, see article 50 and the

commentary thereto.
4 As to the buyer's obligation to take delivery of the goods, see article

56 and the commentary thereto.



50 Part One. Documents of the Conference

ceived notice from the buyer that he will not comply with the request.
Once the additional period of time has expired without performance by
the buyer, the seller may not only avoid the contract under article 60
(I) (b) but may resort to any other remedy he may have.

10. In particular, the seller may claim any damages he may have
suffered because of the delay in performance. Such damages may arise
even though the buyer has performed his obligations within the additio-
nal period of time fixed by the seller.

Article 60

[Seller's right to avoid contract]
(1) The seller may declare the contract avoided:
(a) if the failure by the buyer to perform any of his

obligations under the contract and this Convention
amounts to a fundamental breach of contract; or
(h) if the buyer has not, within the additional period

of time fixed by the seller in accordance with paragraph
(1) of article 59, performed his obligation to pay the price
or taken delivery of the goods, or if he has declared that
he will not do so within the period so fixed.
(2) However, in cases where the buyer has paid the

price, the seller loses his right to declare the contract
avioded if he has not done so:
(a) in respect of late performance by the buyer, before

the seller has become aware that performance has been
rendered; or
(h) in respect of any breach other than late perform-

ance, within a reasonable time after he knew or ought to
have known of such breach, or within a reasonable time
after the expiration of any additional period of time
fixed by the seller in accordance with paragraph (I) of ar-
ticle 59 or the declaration by the buyer that he will not
perform his obligations within such an additional period.

PRIOR UNIFORM LAW

ULIS, articles 61 (2), 62, 66 and 70.

Commentary

I. Article 60 describes the seller's right to declare the contract
avoided. The buyer's right to declare the contract avoided is described
in article 45.

Declaration of avoidance

2. The contract is avoided as a result of the buyer's breach only if
"the seller ... declare [sI the contract avoided". This narrows the rule
from that found in articles 61 and 62 of ULIS which provided for an
automatic or ipso facto avoidance in certain circumstances in addition
to avoidance by declaration of the seller. Automatic or ipso facto
avoidance was deleted from the remedial system in this Convention be-
cause it led to uncertainty as to whether the contract was still in force or
whether it had been ipso facto avoided. Under article 60 of this Con-
vention the contract is still in force unless the buyer has affirmatively
declared it avoided. Of course, uncertainty may still exist as to whether
the conditions had been met authorizing the buyer to declare the con-
tract avoided.

3. Article 24 provides that "a declaration of avoidance of the con-
tract is effective only if made by notice to the other party". The conse-
quences which follow if a notice of avoidance fails to arrive or fails to
arrive in time or if its contents have been inaccurately transmitted are
governed by article 25.

Fundamental breach, subparagraph (1) (a)

4. The typical situation in which the seller may declare the contract
avoided is where the failure by the buyer to perform any of his obliga-
tions amounts to a fundamental breach. The concept of fundamental
breach is defined in article 23.

5. If there is a fundamental breach of contract, the seller has an im-
mediate right to declare the contract avoided. He need not give the
buyer any prior notice of his intention to declare the contract avoided.
Itmay be questioned, however, how often the buyer's failure to pay the
price, take delivery of the goods or perform any of his other obligations
under the contract and this Convention would immediately constitute a
fundamental breach of contract if they were not performed on the date
they were due. If would seem that in most cases the buyer's failure
would amount to a fundamental breach as it is defined in article 23 only
after the passage of some period of time.

Buyer's delay in performance, subparagraph (1) (b)

6. Subparagraph (I) (b) further authorizes the seller to declare the
contract avoided in one restricted case. If the buyer has not paid the
price or taken delivery of the goods and the seller requests him to do so
under article 59, the seller can avoid the contract "if the buyer has not,
within the additional period of time fixed by the seller in accordance
with paragraph (I) of article 59, performed his obligation to pay the
price or taken delivery of the goods, or if he has declared that he will
not do so within the period so fixed."

7. The buyer's obligation to pay the price includes taking such steps
and complying with such formalities which may be required by the
contract and by any relevant laws and regulations to enable payment to
be made, such as registering the contract with a government office or
with a bank, procuring the necessary foreign exchange, as well as ap-
plying for a letter of credit or a bank guarantee to facilitate the pay-
ment of the price.' Therefore, the buyer's failure to take any of these
steps within an additional period of time fixed by the seller in accord-
ance with article 59 would authorize the seller to declare the contract
avoided under article 60 (1) (b). The seller would not be required to use
the procedures of either article 60 (1) (a) on fundamental breach or ar-
ticle 63 on anticipatory breach.

Loss or suspension of right to avoid, paragraph (2)

8. Article 60 (2) provides that where the buyer has paid the price,
the seller will lose the right to declare the contract avoided if he does
not declare the contract avoided within a specified period of time. The
seller does not lose his right to declare the contract avoided until the
total price has been paid.

9. If the fundamental breach on which the seller relies to declare
the contract avoided is the late performance of an obligation, para-
graph (2) (a) provides that where the price has been paid, the seller
loses his right to declare the contract avoided at the time he becomes
aware that the performance has been rendered. Since the late perform-
ance in question will most often be in respect of the payment of the
price, in most cases the seller will lose the right to declare the contract
avoided under article 60 (I) (a) at the time he becomes aware that the
price has been paid.

10. If the buyer has paid the price but there is a fundamental
breach of the contract in respect of some obligation other than late
performance by the buyer, paragraph (2) (b) provides that the seller
loses the right to declare the contract avoided if the seller does not de-
clare the contract avoided within a reasonable time after he knew or
ought to have known of such breach.

11. Article 60 (2) (b) may also take away the right of the seller to
declare the contract avoided in cases where he has fixed an additional
period for performance under article 59 (1). If the buyer performs after
the additional period fixed pursuant to article 59 (I) or after he has de-
clared that he will not perform within that additional period of time,
the seller loses the right to declare the contract avoided if he does not
do so within a reasonable time after the expiration of the additional pe-

I See article 50 and the commentary thereto.
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riod or within a reasonable time after the buyer has declared that he
will not perform within that additional period of time.

12. Since the seller does not lose his right to declare the contract
avoided under article 60 (2) until the total price is paid, under this pro-
vision all the instalments in an instalment contract must be paid before
the seller loses the right to declare the contract avoided. However, un-
der article 64 (2) the seller's right to declare the contract avoided in re-
spect of future instalments must be exercised "within a reasonable
time" after that failure to perform by the buyer which justifies the de-
claration of avoidance.

Right to avoid prior to the date for performance

13. For the seller's right to avoid prior to the contract date of per-
formance, see articles 63 and 64 and the commentaries thereon.

Effects of avoidance

14. The effects of avoidance by the seller are described in articles 66
and 69. The most significant consequence of avoidance for the seller is
that he is no longer required to deliver the goods and he may claim their
return if they have already been delivered.

15. Avoidance of the contract does not terminate either the buyer's
obligation to any damages caused by his failure to perform or any pro-
visions in the contract for the settlement of disputes.I Such a provision
is important because in many legal systems avoidance of the contract
eliminates all rights and obligations which arose out of the existence of
the contract. In such a viewonce a contract has been avoided, there can
be no claim for damages for its breach and contract clauses relating to
the settlement of disputes, which usually means arbitration clauses, ter-
minate with the rest of the contract.

Article 61

[Specification by seller]
(1) If under the contract the buyer is to specify the

form, measurement or other features of the goods and he
fails to make such specification either on the date agreed
upon or within a reasonable time after receipt of a re-
quest from the seller, the seller may, without prejudice to
any other rights he may have, make the specification
himself in accordance with any requirement of the buyer
that may be known to him.
(2) If the seller makes the specifications himself, he

must inform the buyer of the details thereof and must fix
a reasonable time within which the buyer may make a
different specification. If the buyer fails to do so after re-
ceipt of such a communication, the specification made
by the seller is binding.

PRIOR UNIFORM LAW

ULIS, article 67.

Commentary

1. Article 61 describes the seller's rights where the buyer fails to
specify some aspect or quality of the goods ordered by the date on
which he was obligated to do so.

2. It often occurs that the buyer wishes to contract for the purchase
of goods even though at that moment he is as yet undecided about some
feature of the goods ordered. For example, on 1April the buyer might
order 1,000 pairs of shoes at a certain price for delivery on or before 1
October. The contract might also state that the buyer must specify the
styles and sizes to the seller before 1 September or it might state that the
buyer has the right, but not the obligation, to make the specification.

2 Article 66 (1).

The seller may be a merchant who will assemble the quantity to be deli-
vered from inventory or he may be a manufacturer who will, subse-
quent to the notification, manufacture the goods according to the
buyer's specifications.

3. Even in these cases in which the buyer is obligated to make the
specification, he may fail to do so by the date required, before 1 Sep-
tember in this example, either through oversight or because he would
now prefer not to receive the 1,000 pairs of shoes. If he now desires not
to receive the shoes, it will usually be because of changes in business
conditions which have reduced his need for the 1,000 pairs of shoes or
because the price has declined and he could buy them at a lower price
elsewhere.

Seller's remedies, paragraph (1)

4. Article 61 rejects any suggestion that the contract is not complete
until the buyer has notified the seller of the specification or that the
buyer's notification of the specification is a condition to the seller's
right to deliver the goods and demand payment of the price.

5. Article 61 (1) authorizes the seller, at his choice, to provide the
specification himself or to exercise any other rights he may have under
the contract and this Convention for the buyer's breach. Of course, the
buyer's failure to make the specification would constitute a breach of
the contract only if the buyer was obligated to do so, not if he was
merely authorized to do so.
6. If the buyer's failure to make the specification constituted a

breach of contract, the seller could pursue his remedies for that breach,
in place of or in addition to making the specification himself under ar-
ticle 61. Therefore, the seller could: (1) sue for damages under article
57 (1) (b), (2) if the buyer's failure to make the required specification
amounted to a fundamental breach of contract, avoid the contract un-
der article 60 (1) (a) and sue for any damages,' or (3) fix an additional
period of reasonable length for the buyer to perform his obligation un-
der article 59 (1). If, pursuant to article 59, the seller fixes an additional
period of time of reasonable length for performance by the buyer and
the buyer does not perform within this additional time, the seller could
avoid the contract under article 60 (1) (b) and sue for any damages
even if the buyer's failure to make the specification did not constitute a
fundamental breach of contract.
7. If the seller chooses to exercise his right to make the specification

himself pursuant to article 61 (1), he may do so immediately upon the
passage of the date agreed upon in the contract as the date by which the
buyer would make the specification. Alternatively, the seller may re-
quest the specification from the buyer, in which case the seller must
await a reasonable time after the buyer has received the request from
the seller before he can make the specification himself.2

Notice to the buyer, paragraph (2)

8. Article 61 imposes three obligations on a seller who intends to
make the specification himself. According to article 61 (1) he must
make the specification "in accordance with any requirement of the
buyer that may be known to him". According to article 61 (2) the seller
must inform the buyer of the specification and its details and he must
fix a reasonable time within which the buyer may make a different spe-
cification.
9. If the seller does not make the specification in accordance with

the requirements of the buyer or does not inform the buyer of the speci-
fication and its details, the specification would not be binding on the
buyer. If the seller does not fix a reasonable period of time for the buy-
er to make a different specification, the buyer would, nevertheless, be
entitled to such a period in which to make the specification.

1O. Although the seller is called on to fix the period in the notice by
which he informs the.buyer of the specification, the reasonableness of
that period is measured from the time at which the buyer receives the

1 Article 66 (1) preserves the right to sue for damages even though the
contract has been avoided.
2 It should be noted that the request for specification here is pursuant

to article 61 (1) and not pursuant to article 59 as discussed in para. 6
supra.



52 Part One. Documents of tbe Conference

specification. If the specification is never received by the buyer, it never
becomes binding on him.!

11. Within the reasonable period of time after the buyer receives
the specification, he must either make a new specification or that made
by the seller is binding.

CHAPTER IV. PROVISIONS COMMON TO THE OBLIGATIONS
OF THE SELLER AND OF THE BUYER

SECTION I. ANTICIPATORY BREACH AND
INSTALMENT CONTRACTS

Article 62

[Suspension of performance]
(1) A party may suspend the performance of his obli-

gations if it is reasonable to do so because, after the
conclusion of the contract, a serious deterioration in the
ability to perform or in the creditworthiness of the other
party or his conduct in preparing to perform or in actual-
ly performing the contract gives good grounds to con-
clude that the other party will not perform a substantial
part of his obligations.
(2) If the seller has already dispatched the goods be-

fore the grounds described in paragraph (1) of this article
become evident, he may prevent the handing over of the
goods to the buyer even though the buyer holds a docu-
ment which entitles him to obtain them. This paragraph
relates only to the rights in the goods as between the
buyer and the seller.
(3) A party suspending performance, whether before

or after dispatch of the goods, must immediately give no-
tice to the other party thereof and must continue with
performance if the other party provides adequate assur-
ance of his performance.

PRIOR UNIFORM LAW

ULlS, article 73.

Commentary

1. Article 62 describes the extent to which a party may suspend the
performance of his obligations because of the existence of good
grounds to conclude that the other party will not perform a substantial
part of his obligations.

Right to suspend performance, paragraph (1)

2. Paragraph (1) provides that a party may suspend the perform-
ance of his obligations if it is reasonable to do so because after the
conclusion of the contract a serious deterioration of the other party's
ability or willingness to perform "gives good grounds to conclude that
the other party will not perform a substantial part of his obligations."

3. The deterioration must have been in the other party's ability to
perform or in his creditworthiness or must be manifested by his con-
duct in preparing to perform or in actually performing the contract in
question. It is not enough that the other party's performance in respect
of other contracts raises questions as to his future performance in this
contract. However, defective performance in other contracts might
contribute to a decision that his current conduct gave "good" grounds

3 The requirement that the buyer must have received the specification
from the seller places the risk of transmission on the sender of the no-
tice and thus reverses the general rule contained in article 25.

to conclude he will not perform a substantial part of his obligations in
this contract. Moreover, the buyer's failure to pay his debts on other
contracts may indicate a serious deterioration of his creditworthiness.

4. The circumstances which justify suspension may relate to gene-
ral conditions so long as those general conditions affect the other
party's ability to perform. For example, the outbreak of war or the im-
position of an export embargo may give good grounds to conclude that
the party from that country will not be able to perform his obligations.

5. It should be noted that there must be good grounds to conclude
that he will not perform a substantial part of his obligations. There is
no right to suspend if the other party's performance is apt to be defi-
cient in less than a substantial way. A party who suspends his perform-
ance without good grounds to conclude that the other party will not
perform a substantial part of his obligations would himself be in breach
of the contract.
6. These rules are illustrated by the following examples:
Example 62A: Buyer fell behind in his payments to Seller in respect

of other contracts. Even though the late payments were in respect of
other contracts, such late payments might indicate a serious deteriora-
tion in Buyer's creditworthiness authorizing Seller to suspend perform-
ance.
Example 62B: Buyer contracted for precision parts which he intend-

ed to use immediately upon delivery. He discovered that, although
there had been no deterioration in Seller's ability to manufacture and
deliver parts of the quality required, defective deliveries were being
made to other buyers with similar needs. These facts alone do not
authorize Buyer to suspend his performance. However, if the cause of
Seller's defective deliveries to other buyers was the result of using a raw
material from a particular source, Seller's conduct in preparing to use
the raw material from the same source would give Buyer good grounds
to conclude that Seller would deliver defective goods to him also.

7. The question may arise as to whether the parties have impliedly
derogated from this article under the provisions of article 5 by using a
particular form of contract. For example, if payment is to be made by
means of an irrevocable letter of credit, the issuer of the credit is requir-
ed to pay a draft drawn on it if accompanied by the proper documents
even though the buyer has good grounds to believe that the goods are
seriously defective.' Similarly, it may be that where the buyer has as-
sumed the risk of payment before inspection of the goods, as in a con-
tract of sale on CIF or similar cash against documents terms, that risk
is not to be evaded by a demand for assurance.

8. If the criteria discussed in paragraphs 2 to 4 above are met, the
party "may suspend the performance of his obligations". A party who
is authorized to suspend performance is freed both from the obligation
to render performance to the other party and from the obligation to
prepare to perform. He is not obligated to incur additional expenses for
which it is reasonable to assume he will never be compensated.

9. If an obligation is suspended for a period of time and then rein-
stated pursuant to article 62 (3), the date required for performance will
be extended for the period of the suspension. This principle is illustrat-
ed by the following examples:
Example 62C: Under the contract of sale, Seller was required to deli-

ver the goods by I July. Because of reasonable doubts of Buyer's cre-
ditworthiness, on 15 May Seller suspended performance. On 29 May
Buyer provided adequate assurances that he would pay for the goods.
Seller must now deliver the goods by 15 July.
Example 62D: As in example 62C, Seller was required to deliver the

goods by 1 July. Because of doubts of Buyer's creditworthiness, on 15
May Seller suspended performance. On 29 May Buyer provided ade-
quate assurances that he would pay for the goods and Seller delivered
on 15 July. However, Buyer contended that the deterioration in his cre-
ditworthiness after the conclusion of the contract were not such as to
give Seller "good grounds" that he would not pay. If Buyer can sub-

1 Uniform customs and practice for documentary credits (1974),
(lCC publication No. 290), art. 9. However, in some legal systems the
buyer may be able to obtain a court order directing the bank not to pay
under an irrevocable letter of credit where there was fraud, forgery or
some other defect not apparent on the face of the documents.
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stantiate this claim - before a court or arbitral tribunal if necessary -
Seller must reimburse Buyer for any damages he suffered because he
furnished the assurances and because of late delivery.

Stoppage in transit, paragraph (2)

10. Paragraph (2) continues the policy of paragraph (1) in favour
of a seller who has already shipped the goods. If the deterioration of
the buyer's creditworthiness gives the seller good grounds to conclude
that the buyer will not pay for the goods, the seller has the right as
against the buyer to order the carrier not to hand over the goods to the
buyer even though the buyer holds a document which entitles him to
obtain them, e.g., an ocean bill of lading, and even if the goods were
originally sold on terms granting the buyer credit after receipt of the
goods.

11. The seller loses his right to order the carrier not to hand over
the goods if the buyer has transferred the document to a third party
who has taken it for value and in good faith.

12. Since this Convention governs the rights in the goods only be-
tween the buyer and the seller.s the question whether the carrier must or
is permitted to follow the instructions of the seller where the buyer has
a document which entitles him to obtain them is governed by the appro-
priate law of the form of transport in question.!

Notice and adequate assurances ofperformance, paragraph (3)

13. Paragraph (3) provides that the party suspending performance
pursuant to paragraph (1) or stopping the goods in transit pursuant to
paragraph (2) must immediately notify the other party of that fact. The
other party can reinstate the first party's obigation to continue per-
formance by giving the first party adequate assurance that he will per-
form. For such an assurance to be "adequate", it must be such as will
give reasonable security to the first party either that the other party will
perform in fact, or that the first party will be compensated for all his
losses from going forward with his own performance.

Example 62E: The contract of sale provided that Buyer would pay
for the goods 30 days after their arrival at Buyer's place of business.
After the conclusion of the contract Seller received information which
gave him reasonable grounds to doubt Buyer's creditworthiness. After
he suspended performance and so notified Buyer, Buyer offered either
(I) a new payment term so that he would pay against documents, or (2)
a letter of credit issued by a reputable bank, or (3) a guarantee by a re-
putable bank or other such party that it would pay if Buyer did not, or
(4) a security interest in sufficient goods owned by Buyer to assure Sel-
ler of reimbursement. Since anyone of these four alternatives would
probably give Seller adequate assurances of being paid,4 Seller would
be required to continue performance.

example 62F: The contract of sale called for the delivery of preci-
sion parts for Buyer to use in assembling a high technology machine.
Seller's failure to deliver goods of the requisite quality on the delivery
date would cause great financial loss to Buyer. Although Buyer could
have the parts manufactured by other firms, it would take a minimum
of six months from the time a contract was signed for any other firm to
be able to deliver substitute parts. The contract provided that Buyer
was to make periodic advance payments of the purchase price during
the period of time Seller was manufacturing the goods.
When Buyer received information giving him good grounds to con-

clude that Seller would not be able to deliver on time, Buyer notified
Seller that he was suspending any performance due the Seller. Seller
gave Buyer written assurances that he would deliver goods of the con-

2 Article 62 (2) expressly states that it relates only to the rights in
goods as between the buyer and the seller. This reflects the general prin-
ciples expressed in article 4.
3 The rules governing the carrier's obligation to follow the

consignor's orders to withhold delivery from the consignee differ be-
tween modes of transportation and between various international con-
ventions and national laws.
4 The offer of a security interest would be an adequate assurance only

if the national law in question allowed such interests and provided a
procedure on default which was adequate to assure the creditor prompt
reimbursement of his claim.

tract quality on time and offered a bank guarantee for financial reim-
bursement of all payments made under the contract if he failed to meet
his obligations.
In this case Seller has not given adequate assurance of performance.

Seller's statements that he would perform, unless accompanied by suf-
ficient explanations of the information which caused Buyer to conclude
that Seller would not deliver on time, were only a reiteration of his con-
tractual obligation. The offer of a bank guarantee of reimbursement of
payments under the contract was not an adequate assurance to a Buyer
who needs the goods at the contract date in order to meet his own
needs.

14. The first party's obligation to perform remains suspended until
either (I) the other party performs his obligations, (2) adequate assur-
ances are given, (3) the first party declares the contract avoided, or (4)
the period of limitation applicable to the contract has expired.!

15. Prior to the date on which the other party was required to per-
form, the first party could declare the contract avoided only if the crite-
ria of article 63 were met. After the date on which the other party was
required to perform, the first party could declare the contract avoided
only if the criteria of article 45 or 60 were met. Avoidance of one or
more instalments of a contract for delivery of goods by instalments is
governed by article 64.

16. If the party suspending performance suffers damages because
the other party did not provide adequate assurances as required by this
article, he may recover any damages he may have suffered, whether or
not he declares the contract avoided.f For example, if the buyer in
example 62 F declared the contract avoided and purchased substitute
goods elsewhere at a higher price, he can recover the difference between
his repurchase price and the cover price,"

Article 63

[Avoidance prior to the date for performance]
Ifprior to the date for performance of the contract it is

clear that one of the parties will commit a fundamental
breach, the other party may declare the contract avoided.

PRIOR UNIFORM LAW

ULlS, article 76.

Commentary

I. Article 63 provides for the special case where prior to the date
for performance it is clear that one of the parties will commit a funda-
mental breach. In such a case the other party may declare the contract
avoided immediately.

2. The future fundamental breach may be clear either because of
the words or actions of the party which constitute a repudiation of the
contract or because of an objective fact, such as the destruction of the
seller's plant by fire or the imposition of an embargo or monetary con-
trols which will render impossible future performance.' The failure by
a party to give adequate assurances that he will perform when properly
requested to do so under article 62 (3) may help make it "clear" that he
will commit a fundamental breach.

S Under the Convention on the Limitation Period in the International
Sale of Goods, art. 8, that period would be four years. That Conven-
tion does not prescribe as to whether the rights under the contract are
terminated or whether it is the right of a party to commence an action
to enforce such a right which is terminated.
6 Article 66 (1) preserves the right of a party who declares the con-

tract avoided to claim any damages which may occur from the breach
of contract.

7 Article 71. If the buyer did not declare the contract avoided, the
measure of damages would be calculated according to article 70.

I Even though the imposition of an embargo or monetary controls
which renders future performance impossible justifies the other party's
avoidance of the contract under article 63, the non-performing party
may be excused from damages by virtue of article 65.
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3. A party who intends to declare the contract avoided pursuant to
article 63 should do so with caution. If at the time performance was due
no fundamental breach would have occurred in fact, the original expec-
tation may not have been "clear" and the declaration of avoidance it-
self be void. In such a case, the party who attempted to avoid would be
in breach of the contract for his own failure to perform.

4. Where it is in fact clear that a fundamental breach of contract
will occur, the duty to mitigate the loss enunciated in article 73 may re-
quire the party who will rely upon that breach to take measures to re-
duce his loss, including loss of profit, resulting from the breach, even
prior to the contract date of performance.I

Article 64

[Avoidance of instalment contracts]
(1) In the case of a contract for delivery of goods by

instalments, if the failure of one party to perform any of
his obligations in respect of any instalment constitutes a
fundamental breach with respect to that instalment, the
other party may declare the contract avoided with respect
to that instalment.
(2) If one party's failure to perform any of his obliga-

tions in respect of any instalment gives the other party
good grounds to conclude that a fundamental breach will
occur with respect to future instalments, he may declare
the contract avoided for the future, provided that he
does so within a reasonable time.
(3) A buyer, avoiding the contract in respect of any

delivery, may, at the same time, declare the contract
avoided in respect of deliveries already made or of future
deliveries if, by reason of their interdependence, those
deliveries could not be used for the purpose contem-
plated by the parties at the time of the conclusion of the
contract.

PRIOR UNIFORM LAW

ULIS, article 75.

Commentary

I. Article 64 describes the right to avoid the contract where the con-
tract calls for the delivery of goods by instalments. The contract calls
for the delivery by instalments if it requires or authorizes the delivery of
goods in separate lots.

2. In a contract for delivery by instalments a breach by a party in
respect of one or more instalments can affect the other party in respect
of that instalment, in respect of future instalments and in respect of in-
stalments already delivered. The three paragraphs of article 64 treat
these three aspects of the problem.

Failure to perform in respect of one instalment, paragraph (/)

3. Paragraph (I) authorizes a party to declare a contract avoided in
respect of a single instalment where the other party has committed a
fundamental breach in respect of that instalment.!

2 See the commentary on article 73 and especially examples 73A and
73B.

I A similar result is achieved by article 47 but only in cases where the
seller is in breach. Article 64 (I), however, may be utilized by both
buyer and seller.

Example 64A: The contract called for the delivery of 1,000 tons of
No. I grade corn in IOseparate instalments. When the fifth instalment
was delivered, it was unfit for human consumption. Even if in the con-
text of the entire contract one such delivery would not constitute a fun-
damental breach of the entire contract, the buyer could avoid the con-
tract in respect of the fifth instalment. As a result, the contract would
in effect be modified to a contract for the delivery of 900 tons at a pro-
portionately reduced price.

4. There are no particular difficulties in determining whether a
breach in respect of an instalment is fundamental where each instal-
ment consists of goods that are usable or resaleable independently of
the other instalments, as in example 64A. However, it may be more dif-
ficult where the individual instalments are parts of an integrated whole.
This would be the case, for example, where the sale is of a large ma-
chine which is delivered in segments to be assembled at the buyer's
place. In such a case the determination as to whether the breach in re-
spect of that instalment was fundamental should be made in the light of
the detriment suffered by the buyer in respect of the entire contract,
including the ease with which the failure in respect of the individual in-
stalment can be remedied by repair or replacement. If the breach is fun-
damental and, because of their interdependence, instalments already
delivered or to be delivered could not be used for the purpose contem-
plated by the parties at the time of the conclusion of the contract, ar-
ticle 64 (3) authorizes the buyer to declare the contract avoided in re-
spect of those deliveries.

A voidance in respect offuture deliveries, paragraph (2)

5. Paragraph (2) considers the situation where the failure of one
party to perform any of his obligations under the contract in respect of
any instalment gives the other party good grounds to conclude that a
fundamental breach will occur with respect to future instalments. In
such a case he may declare the contract avoided for the future, provid-
ed only that he declares the avoidance of the future performance within
a reasonable time of the failure to perform. It should be noted that ar-
ticle 64 (2) permits the avoidance of the contract in respect of future
performance of an instalment contract even though it is not "clear"
that there will be a fundamental breach of the contract in the future as
would be required by article 63.

6. It should be noted that the test of the right to avoid under article
64 (2) is whether a failure to perform in respect of an instalment gives
the other party good reason to fear that there will be a fundamental
breach in respect of future instalments. The test does not look to the
seriousness of the current breach. This is of particular significance
where a series of breaches, none of which in itself is fundamental or
would give good reason to fear a future fundamental breach, taken to-
gether does give good reason for such a fear.

A voidance in respect ofpast or future deliveries, paragraph (3)

7. In some contracts it will be the case that none of the deliveries
can be used for the purpose contemplated by the parties to the contract
unless all of the deliveries can be so used. This would be the case, for
example, where, as described in paragraph 4 above, a large machine is
delivered in segments to be assembled at the buyer's place. Therefore,
paragraph (3) provides that a buyer who avoids the contract in respect
of any delivery, an action which can be taken under article 64 (I), may
also avoid in respect of deliveries already made or of future deliveries
"if, by reason of their interdependence, those deliveries could not be
used for the purpose contemplated by the parties at the time of the
conclusion of the contract". The declaration of avoidance of past or
future deliveries must take place at the same time as the declaration of
avoidance of the current delivery.

8. For the goods to be interdependent they need not be part of an
integrated whole, as in the example of the large machine. For example,
it may be necessary that all of the raw material delivered to the buyer be
of the same quality, a condition which might be achievable only if they
were from the same source. If this was the case, the various deliveries
would be interdependent and article 64 (3) would apply.
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SECTION 11.EXEMPTIONS

Article 65

[Exemptions]
(1) A party is not liable for a failure to perform any of

his obligations if he proves that the failure was due to an
impediment beyond his control and that he could not
reasonably be expected to have taken the impediment
into account at the time of the conclusion of the contract
or to have avoided or overcome it or its consequences.
(2) If the party's failure is due to the failure by a third

person whom he has engaged to perform the whole or a
part of the contract, that party is exempt from liability
only if he is exempt under paragraph (1) of this article
and if the person whom he has engaged would be so
exempt if the provisions of that paragraph were applied
to him.
(3) The exemption provided by this article has effect

only for the period during which the impediment exists.
(4) The party who fails to perform must give notice to

the other party of the impediment and its effect on his
ability to perform. If the notice is not received within a
reasonable time after the party who fails to perform
knew or ought to have known of the impediment, he is
liable for damages resulting from such non-receipt.
(5) Nothing in this article prevents either party from

exercising any right other than to claim damages under
this Convention.

PRIOR UNIFORM LAW

ULIS, article 74.

Commentary

I. Article 65 governs the extent to which a party is exempted from
liability for a failure to perform any of his obligations because of an
impediment beyond his control.

General rule, paragraphs (I) and (5)

2. Paragraph (I) sets out the conditions under which a party is not
liable for a failure to perform any of his obligations. Paragraph (5)
provides that exemption from liability under this article prevents the
other party from exercising only his right to claim damages, but does
not prevent him from exercising any other right he may have.'

3. Under articles 41 (I) (b) and 57 (I) (b) a party has a right to claim
damages for any non-performance of the other party without the neces-
sity of providing fault or a lack of good faith or the breach of an ex-
press promise on his part, as is required by some legal systems.
However, under article 65 the non-performing party is exempt from
liability if he proves (I) that the failure to perform was due to an impe-
diment beyon his control, (2) that he could not reasonably be expected
to have taken the impediment into account at the time of the conclusion
of the contract, (3) that he could not reasonably have been expected to
have avoided the impediment or its consequences and (4) that he could
not reasonably have been excepted to have overcome the impediment
or its consequences.

4. The impediment may have existed at the time of the conclusion
of the contract. For example, goods which were unique and which were
the subject of the contract may have already perished at the time of the

1 See para. 8 below.

conclusion of the contract. However, the seller would not be exempted
from liability under this article if he reasonably could have been expect-
ed to take the destruction of the goods into account at the time of the
conclusion of the contract. Therefore, in order to be exempt from liabi-
lity, the seller must not have known of their prior destruction and must
have been reasonable in not expecting their destruction.

5. It is this later element which is the most difficult for the non-
performing party to prove. All potential impediments to the perform-
ance of a contract are foreseeable to one degree or another. Such impe-
diments as wars, storms, fires, government embargoes and the closing
of international waterways have all occurred in the past and can be ex-
pected to occur again in the future. Frequently, the parties to the con-
tract have envisaged the possibility of the impediment which did occur.
Sometimes they have explicitly stated whether the occurrence of the im-
peding event would exonerate the non-performing party from the con-
sequences of the non-performance. In other cases it is clear from the
context of the contract that one party has obligated himself to perform
an act even though certain impediments might arise. In either of these
two classes of cases, article 5 of this Convention assures the enforceabi-
lity of such explicit or implicit contractual stipulations.

6. However, where neither the explicit nor the implicit terms of the
contract show that the occurrence of the particular impediment was en-
visaged, it is necessary to determine whether the non-performing party
could reasonably have been expected to take it into account at the time
of the conclusion of the contract. In the final analysis this determina-
tion can only be made by a court or arbitral tribunal on a case-by-case
basis.

7. Even if the non-performing party can prove that he could not
reasonably have been expected to take the impediment into account at
the time of the conclusion of the contract, he must also prove that he
could neither have avoided the impediment nor overcome it nor
avoided or overcome the consequences of the impediment. This rule re-
flects the policy that a party who is under an obligation to act must do
all in his power to carry out his obligation and may not await events
which might later justify his non-performance. This rule also indicates
that a party may be required to perform by providing what is in all the
circumstances of the transaction a commercially reasonable substitute
for the performance which was required under the contract.

8. The effect of article 65 (I) in conjunction with article 65 (5) is to
exempt the non-performing party only from liability for damages. All
of the other remedies are available to the other party, i.e. demand for
performance, reduction of the price or avoidance of the contract. How-
ever, if the party who is required to overcome an impediment does so
by furnishing a substitute performance, the other party could avoid the
contract and thereby reject the substitute performance only if that sub-
stitute performance was so deficient in comparison with the perform-
ance stipulated in the contract that it constituted a fundamental breach
of contract.

9. Even if the impediment is of such a nature as to render impossi-
ble any further performance, the other party retains the right to require
that performance under article 42 or 58. It is a matter of domestic law
not governed by this Convention as to whether the failure to perfom
exempts the non-performing party from paying a sum stipulated in the
contract for liquidated damages or as a penalty for non-performance or
as to whether a court will order a party to perform in these circumstan-
ces and subject him to the sanctions provided in its procedural law for
continued non-perfomance.s

Example 65A: The contract called for the delivery of unique goods.
Prior to the time when the risk of loss would have passed pursuant to
articles 79 or 80 the goods were destroyed by a fire which was caused by
events beyond the control of Seller. In such a case Buyer would not
have to pay for the goods for which the risk had not passed but Seller
would be exempted from liability for any damage resulting from his
failure to deliver the goods.

2 CL article 26 which provides that if, in accordance with the provi-
sions of this Convention, one party is entitled to require performance
of any obligation by the other party, a court is not bound to enter a
judgement for specific performance unless the court could do so under
its own law in respect of similar contracts of sale not governed by this
Convention.
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Example 65B: The contract called for the delivery of 500 machine
tools. Prior to the passage of the risk of loss, the tools were destroyed
in similar circumstances to Example 65A. In such a case Seller would
not only have to bear the loss of the 500 tools but he would also be obli-
gated to ship to Buyer an additional 500 tools. The difference between
this example and example 65A is that in example 65A Seller cannot
provide that which was contracted for whereas under example 65B Sel-
ler can overcome the effect of the destruction of the tools by shipping
replacement goods.

Example 65C: If the machine tools shipped in replacement of those
destroyed in example 65B could not arrive in time, Seller would be
exempted from damages for late delivery.

Example 65D: The contract called for the goods to be packed in
plastic containers. At the time the packing should have been accom-
plished, plastic containers were not available for reasons which Seller
could not have avoided. However, if other commercially reasonable
packing materials were available, Seller must overcome the impediment
by using those materials rather than refuse to deliver the goods. If Sel-
ler used commercially reasonable substitute packing materials, he
would not be liable for damages. In addition, Buyer could not avoid
the contract because there would had been no fundamental breach of
the contract but Buyer could reduce the price under article 46 if the
value of the goods had been diminished because of the non-
performing packing materials.

Example 65E: The contract called for shipment on a particular ves-
sel. The schedule for the vessel was revised because of events beyond
the control of both Buyer and Seller and it did not call at the port indi-
cated within the shipment period. In this circumstance the party
responsible for arranging the carriage of the goods must attempt to
overcome the impediment by providing an alternative vessel.

10. Although it is probably true that the insolvency of the buyer by
itself is not an impediment which exempts the buyer from liability for
non-payment of the price, the unanticipated imposition of exchange
controls, or other regulations of a similar nature, may make it impossi-
ble for him to fulfil his obligation to pay the price at the time and in the
manner agreed. The buyer would, of course, be exempted from liability
for damages for the non-payment (which as a practical matter would
normally mean interest on the unpaid sum) only if he could not over-
come the impediment by, for example, arranging for a commercially
reasonable substitute form of payment.t

Non-performance by a third person, paragraph (2)

11. It often happens that the non-performance of a party is due to
the non-performance of a third person. Paragraph (2) provides that
where this is the case, "that party is exempt from liability only if he is
exempt under paragraph (I) of this article and if the person whom he
has engaged would be so exempt if the provisions of that paragraph
were applied to him".

12. The third person must be someone who has been engaged to
perform the whole or a part of the contract. It does not include sup-
pliers of the goods or of raw materials to the seller.

Temporary impediment, paragraph (3)

13. Paragraph (3) provides that an impediment which prevents a
party from performing for only a temporary period of time exempts the
non-performing party from liability for damages only for the period
during which the impediment existed. Therefore, the date at which the
exemption from damages terminates is the contract date for perform-
ance or the date on which the impediment was removed, whichever is
later in time.

Example 65F: The goods were to be delivered on I February. On I
January an impediment arose which precluded Seller from delivering
the goods. The impediment was removed on I March. Seller delivered
on 15 March.
Seller is exempted from any damages which may have occurred be-

cause of the delay in delivery up to I March, the date on which the im-

3 As to the unpaid seller's right to stop delivery of the goods, see ar-
ticles 54 (I) and 62 (2).

pediment was removed. However, since the impediment was removed
after the contract date for delivery, the Seller is liable for any damages
which occurred as a result of the delay in delivery between I March and
15 March.

14. Of course, if the delay in performance because of the tempo-
rary impediment amounted to a fundamental breach of the contract,
the other party would have the right to declare the avoidance of the
contract. However, if the contract was not avoided by the other party,
the contract continues in existence" and the removal of the impediment
reinstates the obligations of both parties under the contract.

Example 65G: Because of a fire which destroyed Seller's plant, Seller
was unable to deliver the goods under the contract at the time perform-
ance was due. He was exempted from damages under paragraph (I) un-
til the plant was rebuilt. Seller's plant was rebuilt in two years. Al-
though a two-year delay in delivery constituted a fundamental breach
which would have justified Buyer in declaring the avoidance of the con-
tract, he did not do so. When Seller's plant was rebuilt, Seller was obli-
gated to deliver the goods to Buyer and, unless he decided to declare the
contract avoided because of fundamental breach, Buyer was obligated
to take delivery and to pay the contract price.! 6

Duty to notify, paragraph (4)

15. The non-performing party who is exempted from damages by
reason of the existence of an impediment to the performance of his
obligation must notify the other party of the impediment and its effect
on his ability to perform. If the notice is not received by the other party
within a reasonable time after the party who fails to perform knew or
ought to have known of the impediment, the non-performing party is
liable for damages resulting from the failure of the notice to be received
by the other party," It should be noted that the damages for which the
non-performing party is liable are only those arising out of the failure
of the other party to have received the notice and not those arising out
of the non-performance.

16. The duty to notify extends not only to the situation in which a
party cannot perform at all because of the unforeseen impediment, but
also to the situation in which he intends to perform by furnishing a
commercially reasonable substitute. Therefore, the seller in example
65D and the party responsible for arranging the carriage of the goods
in example 65E must notify the other party of the intended substitute
performance. If he does not do so, he will be liable for any damages re-
sulting from the failure to give notice. If he does give notice but the no-
tice fails to arrive he will be also liable for damages resulting from the
failure of the notice to have been received by the other party.

SECTION Ill. EFFECTS OF AVOIDANCE

Article 66

[Release from obligations; contract provisions for settle-
ment of disputes; restriction]

(1) Avoidance of the contract releases both parties
from their obligations thereunder, subject to any dama-

4 See para. 2 of the commentary on article 45 and para. 2 of the com-
mentary on article 60.
S Neither article 65 not any other provision of this Convention would

release the seller from the obligation to deliver the goods on the
grounds that there had been such a major change in the circumstances
that the contract was no longer that originally agreed upon. The parties
could, of course, include such a provision in their contract.
6 The Seller would have no right to insist that the buyer take the

goods if the delay constituted a fundamental breach of contract or if
the delay caused the buyer unreasonable inconvenience or uncertainty
of reimbursement by the seller of expenses advanced by the buyer even
if the buyer had not declared the avoidance of the contract (article
44 (I».
7 The requirement that the notice be received by the other party pla-

ces the risk of transmission on the sender of the notice and thus reserves
the general rule contained in article 25.
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ges which may be due. Avoidance does not affect any
provisions of the contract for the settlement of disputes
or any other provisions of the contract governing the re-
spective rights and obligations of the parties consequent
upon the avoidance of the contract.
(2) If one party has performed the contract either

wholly or in part, he may claim from the other party re-
stitution of whatever he has supplied or paid under the
contract. If both parties are bound to make restitutions,
they must do so concurrently.

PRIOR UNIFORM LAW

UUS, article 78.

Commentary

I. Article 66 sets forth the consequences which follow from a decla-
ration of avoidance. Articles 67 to 69 give detailed rules for implement-
ing certain aspects of article 66.

Effect of avoidance, paragraph (1)

2. The primary effect of the avoidance of the contract by one party
is that both parties are released from their obligations to carry out the
contract. The seller need not deliver the goods and the buyer need not
take delivery or pay for them.

3. Partial avoidance of the contract under article 47 or 64 releases
both parties from their obligations as to the part of the contract which
has been avoided and gives rise to restitution under paragraph (2) as to
that part.

4. In some legal systems avoidance of the contract eliminates all
rights and obligations which arose out of the contract. In such a view
once a contract has been avoided, there can be no claim for damages
for its breach and contract clauses relating to the settlement of dispu-
tes, including provisions for arbitration, choice of law, choice of
forum, and clauses excluding liability or specifying "penalties" or "li-
quidated damages" for breach, terminate with the rest of the contract.
5. Paragraph (I) provides a mechanism to avoid this result by spe-

cifing that the avoidance of the contract is "subject to any damages
which may be due" and that it "does not affect any provisions of the
contract for the settlement of disputes or any other provisions of the
contract governing the respective rights and obligations of the parties
consequent upon the avoidance of the contract." It should be noted
that article 66 (I) would not make valid an arbitration clause, a penalty
clause, or other provision in respect of the settlement of disputes if such
a clause was not otherwise valid under the applicable national law. Ar-
ticle 66 (I) states only that such a' provision is not terminated by the
avoidance of the contract.
6. The enumeration in paragraph (I) of two particular obligations

arising out of the existence of the contract which are not terminated by
the advoidance of the contract is not exhaustive. Some continuing obli-
gations are set forth in other provisions of this Convention. For
example, article 75 (I) provides that "if the goods have been received
by the buyer, and if he intends to reject them, he must take such steps
as are reasonable in the circumstances to preserve them" and article 66
(2) permits either party to require of the other party the return of what-
ever he has supplied or paid under the contract. Other continuing obli-
gations may be found in the contract itself or may arise out of the ne-
cessities of justice.

Restitution, paragraph (2)

7. It will often be the case that at the time the contract is avoided,
one or both of the parties will have performed all or part of his obliga-
tions. Sometimes the parties can agree on a formula for adjusting the
price to the deliveries already made. However, it may also occur that

I Article 5.

one or both parties desires the return of that which he has already sup-
plied or paid under the contract.
8. Paragraph (2) authorizes either party to the contract who has

performed in whole or in part to claim the return of whatever he has
supplied or paid under the contract. Subject to article 67 (2), the party
who makes demand for restitution must also make restitution of that
which he has received from the other party. "If both parties are re-
quired to make restitution, they must do so concurrently," unless the
parties agree otherwise.
9. Paragraph (2) differs from the rule in some countries that only

the party who is authorized to avoid the contract can make demand for
restitution. Instead, it incorporates the idea that, as regards restitution,
the avoidance of the contract undermines the basis on which either
party can retain that which he has received from the other party.
10. It should be noted that the right of either party to require resti-

tution as recognized by article 66 may be thwarted by other rules which
fall outside the scope of the international sale of goods. If either party
is in bankruptcy or other insolvency procedures, it is possible that the
claim of restitution will not be recognized as creating a right in the pro-
perty or as giving a priority in the distribution of the assets. Exchange
control laws or other restrictions on the transfer of goods or funds may
prevent the transfer of the goods or money to the demanding party in a
foreign country. These and other similar legal rules may reduce the
value of the claim of restitution. However, they do not affect the validi-
ty of the rights between the parties.
11. The person who has breached the contract giving rise to the

avoidance of the contract is liable not only for his own expenses in car-
rying out the restitution of the goods or money, but also the expenses
of the other party. Such expenses would constitute damages for which
the party in breach is liable. However, the obligation under article 73of
the party who relies on the breach of the contract to "take such measu-
res as are reasonable in the circumstances to mitigate the loss" may li-
mit the expenses of restitution which can be recovered by means of da-
mages if physical return of the goods is required rather than, for exam-
ple, resale of the goods in a local market where such resale would ade-
quately protect the seller at a lower net cost.2

Article 67

[Buyer's loss of right to avoid or to require delivery
of substitute goods]

(1) The buyer loses his right to declare the contract
avoided or to require the seller to deliver substitute goods
if it is impossible for him to make restitution of the
goods substantially in the condition in which he received
them.
(2) Paragaph (1) of this article does not apply:
(a) if the impossibility of making restitution of the

goods or of making restitution of the goods substantially
in the condition in which he received them is not due to
an act or omission of the buyer; or
(b) if the goods or part of the goods have perished or

deteriorated as a result of the examination provided for
in article 36; or
(e) if the goods or part of the goods have been sold in

the normal course of business or have been consumed or
transformed by the buyer in the course of normal use be-
fore he discovered the lack of conformity or ought to
have discovered it.

2 Cr. article 77 on the authority of one party who holds goods for the
account of the.other party to sell the goods for the account of the other
party.
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PRIOR UNIFORM LAW

ULIS, article 79.

Commentary

Loss of right by buyer to avoid or require substitute goods,
paragraph (1)

1. Article 67 states that "the buyer loses his right to declare the con-
tract avoided or to require the seller to deliver substitute goods if it is
impossible for him to make restitution of the goods substantially in the
condition in which he received them".

2. The rule in paragraph (1) recognizes that the natural consequen-
ces of the avoidance of the contract or the delivery of substitute goods
is the restitution of that which has already been delivered under the
contract. Therefore, if the buyer cannot return the goods, or cannot re-
turn them substantially in the condition in which he received them, he
loses his right to declare the contract avoided under article 45 or to re-
quire the delivery of substitute goods under article 42.

3. It is not necessary that the goods be in the identical condition in
which they were received; they need be only in "substantially" the same
condition. Although the term "substantially" is not defined, it indi-
cates that the change in condition of the goods must be of sufficient im-
portance that it would no longer be proper to require the seller to retake
the goods as the equivalent of that which he had delivered to the buyer
even though the seller had been in fundamental breach of the contract. I

Exceptions, paragraph (2)

4. Paragraph (2) states three exceptions to the above rule. The
buyer should be able to avoid the contract or require substitute goods
even though he cannot make restitution of the goods substantially in
the condition in which he received them (1) if the impossibility of doing
so is not due to his own act or omission, (2) if the goods or part of them
have perished or deteriorated as a result of the normal examination of
the goods by the buyer provided for in article 36, and (3) if part of the
goods have been sold in the normal course of business or have been
consumed or transformed by the buyer in the course of normal use be-
fore the lack of conformity with the contract was discovered or ought
to have been discovered.

5. A fourth exception to the rule stated in article 67 (1) is to be
found in article 82 which states that if the seller has committed a funda-
mental breach of contract, the passage of the risk of loss under article
79, 80 or 81 does not impair the remedies available to the buyer on ac-
count of such breach.s

Article 68

[Buyer's retention of other remedies]
The buyer who has lost the right to declare the contract

avoided or to require the seller to deliver substitute goods
in accordance with article 67 retains all other remedies.

PRIOR UNIFORM LAW

ULIS, article 80.

Commentary

Article 68 makes it clear that the loss of the right to declare the con-
tract avoided or to require the seller to deliver substitute goods because
he cannot return the goods substantially in the condition in which he re-
ceived them does not deprive the buyer of the right to claim damages
under article 41 (1) (b), to require that any defects be cured under ar-
ticle 42, or to declare the reduction of the price under article 46.

I The buyer may require the delivery of substitute goods under article
42 or, with the exception of article 45 (1) (b), declare the avoidance of
the contract only if the seller is in fundamental breach of the contract.
2 See para. 2 of the commentary to article 82.

Article 69

[Accounting for benefits in case of restitution]
(1) If the seller is bound to refund the price, he must

also pay interest thereon from the date on which the price
was paid.
(2) The buyer must account to the seller for all bene-

fits which he has derived from the goods or part of them:
(a) if he must make restitution of the goods or part of

them; or
(b) if it is impossible for him to make restitution of all

or part of the goods or to make restitution of all or part
of the goods substantially in the condition in which he re-
ceived them, but he has nevertheless declared the con-
tract avoided or required the seller to deliver substitute
goods.

PRIOR UNIFORM LAW

ULIS. article 81.

Commentary

1. Article 69 reflects the principle that a party who is required to re-
fund the price or return the goods because the contract has been avoid-
ed or because of a request for the delivery of substitute goods must ac-
count for any benefit which he has received by virtue of having had
possession of the money or goods. Where the obligation arises because
of the avoidance of the contract, it is irrelevant which party's failure
gave rise to the avoidance of the contract or who demanded
restitution.'

2. Where the seller is under an obligation to refund the price, he
must pay interest from the date of payment to the date of refund. The
obligation to pay interest is automatic because it is assumed that the sel-
ler has benefited from being in possession of the purchase price during
this period. Since the obligation to pay interest partakes of the seller's
obligation to make restitution and not of the buyer's right to claim da-
mages, the rate of interest payable would be based on that current at
the seller's place of business.

3. Where the buyer must return the goods, it is less obvious that he
has benefited from having had possession of the goods. Therefore, pa-
ragraph (2) specifies that the buyer is liable to the seller for all benefits
which he has derived from the goods only if (1) he is under an obliga-
tion to return them or (2) it is impossible for him to make restitution of
the goods or part of them but he has nevertheless exercised his right to
declare the contract avoided or to require the seller to deliver substitute
goods.

SECTION IV. DAMAGES

Article 70

[General rule for calculation of damages]
Damages for breach of contract by one party consist

of a sum equal to the loss, including loss of profit, suf-
fered by the other party as a consequence of the breach.
Such damages may not exeed the loss which the party in
breach foresaw or ought to have foreseen at the time of
the conclusion of the contract, in the light of the facts
and matters which he then knew or ought to have known,
as a possible consequence of the breach of contract.

I See article 66 (2) and para. 9 of the commentary thereon.
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$ 50,000
s55,000
$51,000
$ 4,000
$ 1,500
$ 5,500

Value the grain would have had if as contracted
Value of grain as delivered

Extra expenses of drying the grain
Loss arising out of breach

Example 70D: The contract provided for the sale of 100 tons of
grain for a total price of $ 50,000 FOB. When delivered the grain had
more moisture in it than allowable under the contract description and,
as a result of the moisture, there had been some deterioration in
quality. The extra cost to Buyer of drying the grain was $ 1,500. If the
grain had been as contracted, its value would have been $ 55,000, but
because of the deterioration caused by the moisture after it was dried
the grain was worth only $ 51,000.

Contract price

Foreseeability

8. The principle of recovery of the full amount of damages suffered
by the party not in breach is subject to an important limitation. The
amount of damages that can be recovered by the party not in breach
"may not exceed the loss which the party in breach foresaw or ought to
have foreseen at the time of the conclusion of the contract, in the light
of the facts and matters which he then knew or ought to have known,
as a possible consequence of the breach of contract". Should a party at
the time of the conclusion of a contract consider that breach of the con-
tract by the other party would cause him exceptionally heavy losses or
losses of an unusual nature, he may make this known to the other party
with the result that if such damages are actually suffered they may be
recovered. This principle of excluding the recovery of damages for un-
foreseeable losses is found in the majority of legal systems.

9. In some legal systems the limitation of damages to those "which
the party in breach foresaw or ought to have foreseen at the time of the

I If the delivery of the defective goods constituted a fundamental
breach of contract, the buyer could avoid the contract. In such a case
he would measure his damages under article 71 or 72 to the extent that
those articles were applicable.

2 Article 70 gives no indication of the time and place at which "the
loss" to the injured party should be measured. Presumably it should be
at the place the seller delivered the goods and at an appropriate point of
time, such as the moment the goods were delivered, the moment the
buyer learned of the non-conformity of the goods or the moment that it
became clear that the non-conformity would not be remedied by the
seller under article 35, 42, 43 or 44, as the case may be.
3 These additional elements of the buyer's damages will often be li-

mited by the requirement of foreseeability discussed in para. 8 infra.

Example 70B: If, prior to Buyer's repudation of the contract in
example 70A, Seller had already incurred $ 15,000 in non-recoverable
expenses in part performance of the contract, the total damages would
equal $ 25,000.
Example 70C: If the product of the part performance in example

70B could be sold as salvage to a third party for $ 5,000, Seller's loss
would be reduced to $ 20,000.
6. Where the seller delivers and the buyer retains defective goods, I

the loss suffered by the buyer might be measured in a number of diffe-
rent ways. If the buyer is able to cure the defect, his loss would often
equal the cost of the repairs. If the goods delivered were machine tools,
the buyer's loss might also include the loss resulting from lowered pro-
duction during the period the tools could not be used.

7. If the goods delivered had a recognized value which fluctuated,
the loss to the buyer would be equal to the difference between the value
of the goods as they exist and the value the goods would have had if
they had been as stipulated in the contract.s Since this formula is in-
tended to restore him to the economic position he would have been in if
the contract had been performed properly, the contract price of the
goods is not an element in the calculation of the damages. To the
amount as calculated above there may be additional damages, such as
those arising out of additional expenses incurred as a result of the
breach}

ULIS, article 82.
PRIOR UNIFORM LAW

Basic damages

3. Article 70 provides that the injured party may recover as dama-
ges "a sum equal to the loss, including loss of profit, suffered ... as a
consequence of the breach". This makes it clear that the basic philoso-·
phy of the action for damages is to place the injured party in the same
economic position he would have been in if the contract had been per-
formed. The specific reference to loss of profit is necessary because in
some legal systems the concept of "loss" standing alone does not in-
clude loss of profit.

4. Since article 70 is applicable to claims for damages by both the
buyer and the seller and these claims might arise out of a wide range of
situations, including claims for damages ancillary to a request that the
party in breach perform the contract or to a declaration of avoidance
of the contract, no specific rules have been set forth in article 70 de-
scribing the appropriate method of determining "the loss ... suffered
. . . as a consequence of the breach." The court or arbitral tribunal
must calculate that loss in the manner which is best suited to the cir-
cumstances. The following paragraphs discuss two common situations
which might arise under article 70 and suggest means of calculating
"the loss ... suffered ... as a consequence of the breach".

5. Where the breach by the buyer occurs before the seller has
manufactured or procured the goods, article 70 would permit the seller
to recover the profit which he would have made on the contract plus
any expenses which he had incurred in the performance of the contract.
The profit lost because of the buyer's breach includes any contribution
to overhead which would have resulted from the performance of the
contract.

Commentary

1. Article 70 introduces the Section containing the rules on dama-
ges in case of a claim under article 41 (1) (b) or article 57 (1) (b) by set-
ting forth the basic rule for the calculation of those damages. Articles
71 and 72 implement article 70 by providing the means of calculating
damages in certain defined cases when the contract has been avoided.
Article 73 provides a rule on mitigation of damages while article 65 pro-
vides the rules on exemption from liability because of an impediment to
performance of the obligation.

2. Article 70 provides the rule for the calculation of damages when-
ever and to the extent that articles 71 and 72 are not applicable. There-
fore, article 70 applies whenever the contract has not been declared
avoided by the party claiming damages, whether or not it could have
been. It also applies where the contract has been avoided but there are
damages in addition to those which can be calculated under article 71
or 72.

Example 70A: The contract provided for the sale for $ 50,000 FOB of
100 machine tools which were to be manufactured by the seller. Buyer
repudiated the contract prior to the commencement of manufacture of
the tools. If the contract had been performed, Seller would have had
total costs of $ 45,000 of which $ 40,000 would have represented costs
incurred only because of the existence of this contract (e.g., materials,
energy, labour hired for the contract or paid by the unit of production)
and $ 5,000 would have represented an allocation to this contract of the
overhead of the firm (cost of borrowed capital, general administrative
expense, depreciation of plant and equipment). Because Buyer repu-
diated to contract, Seller did not expend the $ 40,000 in costs which
would have been incurred by reason of the existence of this contract.
However, the $ 5,000 of overhead which were allocated to this contract
were for expenses of the business which were not dependent on the exis-
tence of the contract. Therefore, those expenses could not be reduced
and, unless the Seller has made other contracts which have used his en-
tire productive capacity during the period of time in question, as a re-
sult of Buyer's breach Seller has lost the allocation of $ 5,000 to over-
head which he would have received if the contract had been performed.
Thus, the loss for which Buyer is liable in this example is $ 10,000.

Contract price $ 50,000
Expenses of performance which could be saved $40,000
Loss arising out of breach $ 10,000



60 Part One. Documents of the Conference

conclusion of the contract" is not applicable if the non-performance of
the contract was due to the fraud of the non-performing party. How-
ever, no such rule exists in this Convention.

Article 71

[Damages in case of avoidance and substitute
transaction]

If the contract is avoided and if, in a reasonable
manner and within a reasonable time after avoidance,
the buyer has bought goods in replacement or the seller
has resold the goods, the party claiming damages may re-
cover the difference between the contract price and the
price in the substitute transaction and any further dama-
ges recoverable under the provisions of article 70.

PRIOR UNIFORM LAW

ULIS, article 85.

Commentary

I. Article 71 sets forth a means of calculating damages when the
contract has been avoided and replacement goods have in fact been
purchased or the seller has in fact resold the goods.

Basic formula

2. In such case the injured party may "recover the difference be-
tween the contract price and the price in the substitute transaction",
Le. the price paid for the goods bought in replacement or that obtained
in the resale. In addition, he may recover any further damages recover-
able under article 70.)

3. If the contract has been avoided, the formula contained in this
article will often be the one used to calculate the damages owed the in-
jured party since, in many commercial situations, a substitute trans-
action will have taken place. If the substitute transaction occurs in a
different place from the original transaction or is on different terms,
the amount of damages must be adjusted to recognize any increase in
costs (such as increased transportation) less any expenses saved as a
consequence of the breach.

4. Article 71 provides that the injured party can rely on the diffe-
rence between the contract price and the price in the substitute trans-
action only if the resale or cover purchase were made in a reasonable
manner. For the substitute transaction to have been made in a reason-
able manner within the context of article 71, it must have been made in
such a manner as is likely to cause a resale to have been made at the
highest price reasonably possible in the circumstances or a cover pur-
chase at the lowest price reasonably possible. Therefore, the substitute
transaction need not be on identical terms of sale in respect of such
matters as quantity, credit or time of delivery so long as the transaction
was in fact in substitution for the transaction which was avoided.

s. It should also be noted that the time limit within which the resale
or cover purchase must be made for it to be the basis for calculating da-
mages under article 71 is "a reasonable time after avoidance". There-
fore, this time limit does not begin until the injured party has in fact de-
clared the contract avoided.
6. If the resale or cover purchase is not made in a reasonable man-

ner or within a reasonable time after the contract was avoided, dama-
ges would be calculated as though no substitute transaction had taken
place. Therefore, resort would be made to article 72 and, if applicable,
to article 70.

7. If resort is made to article 72, the difference between the con-
tract price and the market price is calculated as of the time the party
claiming damages first has the right to declare the contract avoided,
which is also the earliest moment in time that the difference between
the contract price and the price received on resale or paid for the cover
purchase may be calculated under article 71.

) See paras. 8 and 9 infra.

Additional damages

8. Article 71 recognizes that the injured party may incur further da-
mages which would not be compensated by the basic formula. These
further damages are recoverable under article 70.

9. The most usual type of further damages to be recovered under
article 70 would be the additional expenses which may have been
caused as a result of the receipt of non-conforming goods or the neces-
sity to purchase substitute goods as well as losseswhich may have been
caused if goods purchased in the substitute transaction could not be de-
livered by the original contract date. The amount of the recoverable da-
mages of this type is often limited by the requirement of foreseeability
in article 70.2

Article 72

[Damages in case of avoidance and no substitute
transaction]

(1) If the contract is avoided and there is a current
price for the goods, the party claiming damages may, if
he has not made a purchase or resale under article 71, re-
cover the difference between the price fixed by the con-
tract and the current price at the time he first had the
right to declare the contract avoided and any further da-
mages recoverable under the provisions of article 70.
(2) For the purposes of paragraph (1) of this article,

the current price is the price prevailing at the place where
delivery of the goods should have been made or, if there
is no current price at that place, the price at another place
which serves as a reasonable substitute, making due
allowance for differences in the cost of transporting the
goods.

PRIOR UNIFORM LAW

ULIS, article 84.

Commentary

1. Article 72 sets forth an alternative means of measuring damages
where the contract has been avoided but no substitute transaction was
entered into under article 71.

Basic formula

2. Where the contract has been avoided, both parties are released
from any future performance of their obligations) and restitution of
that which has already been delivered may be required.I Therefore, the
buyer would normally be expected to purchase substitute goods or the
seller to resell the goods to a different purchaser. In such a case the
measure of damages could normally be expected to be the difference
between the contract price and the resale or repurchase price as is pro-
vided under article 71.
3. Article 72 permits the use of such a formula even though no re-

sale or cover purchase took place in fact or where it is impossible to de-
termine which was the resale or purchase contract in replacement of the
contract which was breachedl or where the resale or purchase was not

2 See para. 8 of the commentary to article 70.

) Article 66 (1).
2 Article 66 (2). If the contract calls for delivery by instalments, ar-

ticle 64 (3) allows avoidance of the contract and a demand for restitu-
tion in respect of deliveries already made only "if, by reason of their in-
terdependence, those deliveries could not be used for the purpose con-
templated by the parties at the time of the conclusion of the contract. "
3 If the seller has a finite supply of the goods in question or the buyer

has a finite need for such goods, it may be clear that the seller has re-
sold or that the buyer has made a cover purchase, as the case may be.
However, if the injured party is constantly in the market for goods of
the type in question, it may be difficult or impossible to determine
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made in a reasonable manner and within a reasonable time after avoid-
ance, as is required by article 71.

4. Pursuant to article 72 (2), the price to be used in the calculation
of damages under article 72 (I) is the current price prevailing at the
place where delivery of the goods should have been made. Article 72,(1)
provides that the relevant date for determining the current price is the
date on which the contract could first have been declared avoided.

5. The place where delivery should have been made is determined
by the application of article 29. In particular, where the contract of sale
involves carriage of the goods, delivery is made at the place the goods
are handed over to the first carrier for transmission to the buyer where-
as in destination contracts delivery is made at the named destination.

6. The "current price" is that for goods of the contract description
in the contract amount. Although the concept of a "current price" does
not require the existence of official or unofficial market quotations, the
lack of such quotations raises the question whether there is a "current
price" for the goods.

7. "If there is no current price" at the place where delivery of the
goods should have been made, the price to be used is that "at another
place which serves as a reasonable substitute, making due allowance for
differences in the cost of transporting the goods". If no such price
exists, damages must be calculated under article 70.

Additional damages

8. Article 72 recognizes that the injured party may incur additional
losses, including loss of profit, which would not be compensated by the
basic formula. In such a case the additional losses may be recovered
under article 70, provided, of course, the conditions of article 70 are sa-
tisfied.

Example 72A: The contract price was $ 50,000 CIF. Seller avoided
the contract because of Buyer's fundmental breach. The current price
on the date on which the contract could first have been avoided for
goods of the contract description at the place where the goods were to
be handed over to the first carrier was $ 45,000. Seller's damages under
article 72 were $ 5,000.
Example 72B: The contract price was 50,000 CIF. Buyer avoided

the contract because of Seller's non-delivery of the goods. The current
price on the date on which the contract could first have been avoided
for goods of the contract description at the place the goods were to be
handed over to the first carrier was $ 53,000. Buyer's extra expenses
caused by the Seller's breach were $ 2,500. Buyer's damages under ar-
ticles 70 and 72 were $ 5,500.

Article 73
[Mitigation of damages]

The party who relies on a breach of contract must take
such mesasures as are reasonable in the circumstances to
mitigate the loss, including loss of profit, resulting from
the breach. If he fails to take such measures, the party in
breach may claim a reduction in the damages in the
amount which should have been mitigated.

PRIOR UNIFORM LAW

ULIS, article 88.
Commentary

I. Article 73 requires a party who relies on a breach of contract to
adopt such measures as may be reasonable in the circumstances to miti-
gate the loss, including the loss of profit, resulting from the breach.

2. Article 73 is one of several articles which states a duty owed by
the injured party to the party in breach'! In this case the duty owed is

which of the many contracts of purchase or sale was the one in replace-
ment of the contract which was breached. In such a case the use of ar-
ticle 7l may be impossible.

1 Under articles 74 to 77 the party in possession of goods has a duty
under certain circumstances to preserve these goods and to sell them for

the obligation of the injured party to take actions to mitigate the harm
he will suffer from the breach so as to mitigate the damages he will
claim under article 41 (I) (b) or 57 (I) (b). "If he fails to take such
measures, the party in breach may claim a reduction in the damages in
the amount which should have been mitigated."

3. The sanction provided by article 73 against a party who fails to
mitigate his loss only enables the other party to claim a reduction in the
damages. It does not affect a claim for the price by the seller pursuant
to article 58 or a reduction in the price by the buyer pursuant to article
46.2

4. The duty to mitigate applies to an anticipatory breach of con-
tract under article 63 as well as to a breach in respect of an obligation
the performance of which is currently due. If it is clear that one party
will commit a fundamental breach of the contract, the other party can-
not await the contract date of performance before he declares the con-
tract avoided and takes measures to reduce the loss arising out of the
breach by making a cover purchase, reselling the goods or otherwise.
The use of the procedure set forth in article 62, if applicable, would be
a reasonable measure even though it may delay the avoidance of the
contract and the cover purchase, resale of the goods or otherwise,
beyond the date on which such actions would otherwise have been re-
quired.
Example 73A: The contract provided that Seller was to deliver 100

machine tools by I December at a total price of $ 50,000. On 1 July he
wrote Buyer and said that because of the rise in prices which would
certainly continue for the rest of the year, he would not deliver the tools
unless Buyer agreed to pay $ 60,000. Buyer replied that he would insist
that Seller deliver the tools at the contract price of $ 50,000. On I July
and for a reasonable time thereafter, the price at which Buyer could
have contracted with a different seller for delivery on I December was
$ 56,000. On 1 December Buyer made a cover purchase for $ 61,000
for delivery on I March. Because of the delay in receiving the tools,
Buyer suffered additional losses of $ 3,000.
In this example Buyer is limited to recovering $ 6,000 in damages,

the extent of the losses he would have suffered if he had made the cover
purchase on I July or a reasonable time thereafter, rather than
$ 14,000, the total amount of losses which he suffered by awaiting
I December to make the cover purchase.
Example 73B: Promptly after receiving Seller's letter of I July, in

example 73A, pursuant to article 62 Buyer made demand on Seller for
adequate assurances that he would perform the contract as specified on
I December. Seller failed to furnish the assurances within the reason-
able period of time specified by Buyer. Buyer promptly made a cover
purchase at the currently prevailing price of $ 57,000. In this case
Buyer can recover $ 7,000 in damages rather than $ 6,000 as in example
73A.

SECfION V. PRESERVATION OF THE GOODS

Article 74

[Seller's obligation to preserve]
If the buyer is in delay in taking delivery of the goods

and the seller is either in possession of the goods or
otherwise able to control their disposition, the seller must
take such steps as are reasonable in the circumstances to
preserve them. He may retain them until he has been
reimbursed his reasonable expenses by the buyer.

the benefit of the party who has breached the contract, even though the
risk of loss is on the party in breach.
2 Article 46 contains a principle of mitigation in that the buyer is not

permitted to reduce the price if he does not permit the seller to remedy
any failure on his part in respect of any of his obligations under the
contract.



62 Part One. Documents of the Conference

PRIOR UNIFORM LAW

ULIS, article 91.

Commentary

If the buyer is in delay in taking delivery of the goods and the seller is
in physical possession of the goods or is in a position to control the dis-
position of the goods which are in the possession of a third person, it is
appropriate that the seller be required to take reasonable steps to pre-
serve the goods for the benefit of the buyer. It is also appropriate that
the seller "may retain [the goods) until he has been reimbursed his rea-
sonable expenses by the buyer," as is provided in article 74.

Example 74A: The contract provided that Buyer was to take delivery
of the goods! at the Seller's warehouse during the month of October.
Seller made delivery on I October by placing the goods at Buyer's dis-
posal. 2 On I November, the day when Buyer was in breach of his obli-
gation to take delivery and the day on which the risk of loss passed to
Buyer.! Seller shifted the goods to a portion of the warehouse which
was less appropriate for the storage of such goods. On 15 November
Buyer took delivery of the goods at which time the goods were damag-
ed because of the inadequacies of the portion of the warehouse to
which they had been shifted. In spite of the fact that the risk of loss had
passed to Buyer on I November, Seller is liable for the damage to the
goods which occurred between I November and 15 November by rea-
son of the breach of his obligation to preserve them.

Example 74B: The contract called for delivery on CIF terms. Buyer
wrongfully dishonoured the bill of exchange when it was presented to
him. As a result, the bill of lading and other documents relating to the
goods were not handed over the Buyer. Article 74 provides that in this
case Seller, who is in a position to control the disposition of the goods
through his possession of the bill of lading, is obligated to preserve the
goods when they are discharged at the port of destination.f

Article 75

[Buyer's obligation to preserve]
(1) If the goods have been received by the buyer and

he intends to reject them, he must take such steps as are
reasonable in the circumstances to preserve them. He
may retain them until he has been reimbursed his reason-
able expenses by the seller.
(2) If goods dispatched to the buyer have been placed

at his disposal at their destination and he exercises the
right to reject them, he must take possession of them on
behalf of the seller, provided that he can do so without
payment of the price and without unreasonable inconve-
nience or unreasonable expense. This provision does not
'apply if the seller or a person authorized to take charge
of the goods on his behalf is present at the destination.

PRIOR UNIFORM LAW

ULIS, article 92.

Commentary

I. Article 75 sets forth the buyer's obligation to preserve goods
which he intends to reject.

2. Paragraph (I) provides that if the goods have been received by
the buyer and he intends to reject them, he must take reasonable steps
to preserve them. The buyer may retain those goods until he has been
reimbursed his reasonable expenses by the seller.

I The buyer's obligation to take delivery is set forth in article 56.
2 See article 29 (b) and 29 (e).
3 Article 81 (I).
4 Compare example 75C.

3. Paragraph (2) provides for the same result where goods which
have been dispatched to the buyer have been placed at his disposal at
their destination and he exercises his right to reject them.' However,
since the goods are not in the buyer's physical possession at the time he
exercises his right to reject them, it is not as clear that he should be re-
quired to take possession of them on behalf of the seller. Therefore,
paragraph (2) specifies that the buyer need take possession only if "he
can do so without payment of the price and without unreasonable in-
convenience or unreasonable expense" and only if the seller or a person
authorized to take charge of the goods for him is not present at the
place of destination.
4. Paragraph (2) is applicable only if goods which have been dis-

patched to the buyer "have been placed at his disposal at their destina-
tion." Therefore, the buyer is obligated to take possession of the goods
only if the goods have physically arrived at their destination prior to his
rejection of them. He is not obligated to take possession of the goods
under paragraph (2) if before the arrival of the goods he rejects the
shipping documents because they indicate that the goods do not con-
form to the contract.
Example 75A: After the goods were received by Buyer he rejected

them because of their failure to conform to the contract. Buyer is re-
quired by article 75 (I) to preserve the goods for the Seller.
Example 75B: The goods were shipped to Buyer by railroad. Prior to

taking possession, Buyer found on examination of the goods that there
was a fundamentsl breach of the contract in respect of their quality.
Even though Buyer has the right to avoid the contract under article 45
(I) (a), by virtue of article 75 (2) he is obligated to take possession of
the goods and to preserve them, provided that this may be done with-
out payment of the price and without unreasonable inconvenience or
unreasonable expense and provided that Seller or a person authorized
to take possession on his behalf is not present at the place of destina-
. tion.

Example 75C: The contract provided for delivery on CIF terms.
When the bill of exchange was presented to Buyer, he dishonoured it
because the accompanying documents were not in conformity with the
contract of sale. In this example Buyer is not obligated to take posses-
sion of the goods for two reasons. If the goods have not arrived and
been put at his disposal at the place of destination at the time Buyer dis-
honours the bill of exchange, the provisions of article 75 (2) do not ap-
ply at all. Even if article 75 (2) were to apply, because Buyer could take
possession of the goods only by paying the bill of exchange, he would
not be required by article 75 (2) to take possession and preserve the
goods. 2

Article 76

[Deposit with third person]
The party who is bound to take steps to preserve the

goods may deposit them in a warehouse of a third person
at the expense of the other party provided that the ex-
pense incurred is not unreasonable.

PRIOR UNIFORM LAW

ULIS, article 93.

Commentary

Article 76 permits a party who is under obligation to take steps to
preserve the goods to discharge his obligation by depositing them in the
warehouse of a third person. The term "warehouse" should be inter-
preted broadly as any place appropriate for the storage of goods of the
type in question.

I Para. (2) states that the buyer "must take possession of [the goods)
on behalf of the seller" . Once possession is taken, the obligation to pre-
serve the goods arises out of para. (I).
2 Compare example 74B.
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Article 77

[Sale of the preserved goods]
(l) The party who is bound to preserve the goods in

accordance with articles 74 or 75 may sell them by any
appropriate means if there has been an unreasonable de-
lay by the other party in taking possession of the goods
or in taking them back or in paying the cost of preserva-
tion, provided that notice of the intention to sell has been
given to the other party.
(2) If the goods are subject to loss or rapid deteriora-

tion or their preservation would involve unreasonable ex-
pense, the party who is bound to preserve the goods in
accordance with articles 74 or 75 must take reasonable
measures to sell them. To the extent possible he must give
notice to the other party of his intention to sell.
(3) The party selling the goods has the right to retain

out of the proceeds of sale an amount equal to the
reasonable expenses of preserving the goods and of sell-
ing them. He must account to the other party for the
balance.

PRIOR UNIFORM LAW

ULIS, articles 94 and 95.

Commentary

I. Article 77 sets forth the right to sell the goods by the party who is
bound to preserve them.

Right to sell, paragraph (1)

2. Under paragraph (I) the right to sell the goods arises where there
has been an unreasonable delay by the other party in taking possession
of them or in taking them back or in paying the cost of preservation.

3. The sale may be by "any appropriate means" after "notice of
the intention to sell" has been given. The Convention does not specify
what are appropriate means because conditions vary in different coun-
tries. To determine whether the means used are appropriate, reference
should be made to the means required for sales under similar circum-
stances under the law of the country where the sale takes place.

4. The law of the State where the sale under this article takes place,
including the rules of private international law, will determine whether
the sale passes a good title to the purchaser if the party selling the goods
has not complied with the requirements of this article'!

Goods subject to loss, paragraph (2)

5. Under paragraph (2) the party who is bound to preserve the
goods must make reasonable efforts to sell them if (I) the goods are
subject to loss or rapid deterioration or (2) their preservation would in-
volve unreasonable expense.
6. The most obvious example of goods which must be sold, if possi-

ble, because they are subject to loss or rapid deterioration is fresh fruits
and vegetables. However, the concept of "loss" is not limited to a phy-
sical deterioration or loss of the goods but includes situations in which
the goods threaten to decline rapidly in value because of changes in the
market.
7. Paragraph (2) only requires that reasonable efforts be made to

sell the goods. This is so because goods which are subject to loss or ra-
pid deterioration may be difficult or impossible to sell. Similarly, the
obligation to give notice of the intent to sell exists only to the extent to
which such notice is possible. If the goods are rapidly deteriorating,
there may not be sufficient time to give notice prior to sale.

I Article 4.

8. If the party bound to sell the goods under this article does not do
so, he is liable for any loss or deterioration arising out of his failure to
act.

Right to reimbursement, paragraph (3)

9. The party selling the goods may reimburse himself from the pro-
ceeds of the sale for all reasonable costs of preserving the goods and of
selling them. He must account to the other party for the balance. If the
party selling the goods has other claims arising out of the contract or its
breach, under the applicable national law he may have the right to de-
fer the transmission of the balance until the settlement of those claims.

CHAPTER V. PASSING OF RISK

Article 78

[Loss after risk has passed]
Loss or damage to the goods after the risk has passed

to the buyer does not discharge him from his obligation
to pay the price, unless the loss or damage is due to an act
or omission of the seller.

PRIOR UNIFORM LAW

ULIS, article 96.

Commentary

I. Article 78 introduces the provisions in the Convention that regu-
late the passing of the risk of loss.

2. The question whether the buyer or the seller must bear the risk of
loss is one of the most important problems to be solved by the law of
sales. Although most types of loss will be covered by a policy of insur-
ance, the rules allocating the risk of loss to the seller or to the buyer de-
termine which party has the burden of pressing a claim against the insu-
rer, the burden of waiting for a settlement with its attendant strain on
current assets, and the responsibility for salvaging damaged goods.
Where insurance coverage is absent or inadequate the allocation of the
risk has an even sharper impact.
3. Frequently, of course, the risk of loss will be determined by the

contract. In particular, such trade terms as FOB, CIF, and C and F may
specify the moment when the risk of loss passes from the seller to the
buyer.! Where the contract sets forth rules for the determination of the
risk of loss by the use of trade terms or otherwise, those rules will pre-
vail over the rules set forth in this Convention.s

4. Article 78 states the main consequence of the passing of the risk.
Once the risk has passed to the buyer, the buyer is obligated to pay for
the goods notwithstanding their subsequent loss or damage. This is the
converse of the rule stated in article 34 (I) that "the seller is liable . . .
for any lack of conformity which exists at the time when the risk passes
to the buyer".
5. Nevertheless, even though the risk has passed to the buyer prior

to the time that the goods are lost or damaged, the buyer is discharged
from his obligation to pay the price to the extent that the loss or dam-
age was due to an act or omission of the seller.
6. The loss or damage to the goods may be caused by an act or

omission of the seller which does not amount to a breach of the seller's
obligations under the contract. For example, if the contract was on FOB
terms, the risk would normally pass when the goods passed the ship's

I E.g., Incoterms, FOB, A.4 and B.2; CIF, A.6 and B.3; C &F, A.5 and
B.3 provide that the seller bears the risk until the goods pass the ship's
rail from which time the risk is borne by the buyer.
The use of such terms in a contract without specific reference to In-

coterms or to some other similar definition and without a specific pro-
vision in the contract as to the moment when risk passes may neverthe-
less be sufficient to indicate that moment if the court or arbitral tribu-
nal finds the existence of a usage. See para. 6 of the commentary to ar-
ticle 8. .
2 Article 5.
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rail.t If the seller damaged the goods at the port of discharge when he
was recovering his containers, the damage to the goods may be con-
sidered not to be a breach of the contract but, instead, to constitute a
tort. If the loss or damage to the goods constitutes a tort rather than a
breach of the contract, none of the buyer's remedies under articles 41
to 47 would apply." Nevertheless, article 78 provides that the buyer
would not be obligated to pay the price as stated in the contract but
would have the right to deduct the damages as they would be calculated
under the applicable law of tort.

Article 79

[Passage of risk when sale involves carriage]
(1) If the contract of sale involves carriage of the

goods and the seller is not required to hand them over at
a particular destination,. the risk passes to the buyer
when the goods are handed over to the first carrier for
transmission to the buyer. If the seller is required to hand
the goods over to a carrier at a particular place other
than the destination, the risk does not pass to the buyer
until the goods are handed over to the carrier at that
place. The fact that the seller is authorized to retain do-
cuments controlling the disposition of the goods does not
affect the passage of risk.
(2) Nevertheless, if the goods are not clearly marked

with an address or otherwise identified to the contract,
the risk does not pass to the buyer until the seller sends
the buyer a notice of the consignment which specifies the
goods.

PRIOR UNIFORM LAW

ULIS, articles 19 (2), 19 (3) and 97 (1).

Commentary

1. Article 79 governs the passage of the risk of loss where the con-
tract involves the carriage of the goods and the parties have not, by the
use of trade terms or otherwise, provided for a different rule in respect
of the risk of loss. 1

2. The contract of sale involves carriage of the goods if the seller is
required to ship the goods or is authorized to ship the goods and in fact
does so. It does not involve carriage of the goods if the buyer takes deli-
very of the goods at the seller's place of business, even though they may
need to be shipped by public carrier from that place, or if the buyer
makes the arrangements for the goods to be shipped.

3. Contracts of sale which involve the carriage of goods fall into
three categories for the purpose of determining the point of time at
which the risk passes from the seller to the buyer.

First category

4. If the contract of sale provides for carriage of the goods from
the seller's place of business, or such other place at which the goods
may be located at the time of shipment, but does not require the seller
to hand them over to the buyer or to the carrier at any place other than
the place at which the carriage begins, "the risk passes to the buyer
when the goods are handed over to the first carrier for transmission to
the buyer".

5. In many, perhaps in most, of the cases of the first category there
will only be one carrier involved. For example, the contract provides

3 See footnote 1 above.
4 Article 41 (1) makes these remedies applicable only if the seller

"fails to perfom any of his obligations under the contract and this Con-
vention".

1 Article 82 affects the application of article 79 if there has been a
fundamental breach of contract.

that the seller is to arrange for carriage of the goods by truck from his
place of business to that of the buyer. In some cases there will be two or
more carriers. For example, the contract provides that the seller is to
arrange for carriage by rail to a port at which point the goods are to go
by ship. In still other cases the contract may provide that the seller is to
arrange for the carriage but it is up to his judgement as to the modes of
transport to be used.

Second category

6. In many contracts of sale which involve carriage of the goods,
the seller is required to hand the goods over to a carrier at a place other
than the seller's place of business. For example, an inland seller who
contracts to sell on CIF terms is required to hand over the goods to an
ocean carrier at a port. By necessity the seller will have to arrange for
the goods to be carried to the port. The seller may be able to accomp-
lish this by this own personnel and vehicles, but normally he will use an
independent carrier.

7. In cases of the second category where the contract requires the
seller to hand the goods over to a carrier at a place other than either the
point of original shipment or the final destination of the goods, the risk
passes when the goods are handed over to the carrier at that place.
Therefore, where the goods are to be handed over to an ocean carrier at
a port, risk passes when the goods are handed over to the ocean carrier
and not when they are handed over to "the first carrier", i. e. the road
or rail carrier, for carriage to the port.

Third category

8. Where the contract provides that the seller is to hand the goods
over to the buyer at a particular destination, e.g. by use of an Ex Ship
terms, a term which calls for delivery at the port of destination named
in the contract, the risk of loss does not pass under article 79 but passes
under article 81 (1) after the goods have arrived at the named port of
destination. The exact time at which risk passes depends upon factors
discussed in the commentary to article 81.

Retention of documents by the seller

9. It is a normal practice for an unpaid seller to retain the shipping
documents as a form of security until such time as payment is made. In
some legal systems "title" or "property" in the goods does not pass to
the buyer until the documents are handed over to him. This can raise
the question as to whether the risk of loss has passed.

10. The third sentence of article 79 (1) makes it clear that the fact
that the seller is authorized to retain documents controlling the disposi-
tion of the goods, or the fact that he acts in accordance with that autho-
rity, does not affect the passage of the risk, even though under the ap-
plicable national law it may affect the passage of "title" or
"property".2

Identification of the goods, paragraph (2)

11. It is not infrequent that goods are shipped for the purpose of
fulfilling a sales contract but the shipment is such that it would not be
possible to tell from the markings on the packages, if any, or from the
documents accompanying the shipment or in any other manner that the
goods are intended to fill that particular contract. This situation can
arise if the seller ships the goods to a party other than the buyer, such as
an agent of the seller, who is to arrange for delivery to the buyer. Simi-
larly, goods to fulfil more than one contract may be shipped in bulk.
For example, a seller might ship 10,000 tons of wheat to fulfil his obli-
gations to deliver 5,000 tons to each of two separate buyers.

12. In any of these cases in which the goods are not identified to the
contract, article 79 (2) provides that the risk does not pass as provided
in article 79 (1). Instead, it passes at the moment the seller sends the
buyer a notice of the consignment which specifies the goods.

2 Article 4 (b) provides that this Convention is not concerned with
"the effect which the contract may have on the property in the goods
sold".
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Article 80

[Passage of risk when goods sold in transit]
The risk in respect of goods sold in transit is assumed

by the buyer from the time the goods were handed over
to the carrier who issued the documents controlling their
disposition. However, if at the time of the conclusion of
the contract the seller knew or ought to have known that
the goods had been lost or damaged and he has not dis-
closed such fact to the buyer, such loss or damage is at
the risk of the seller.

PRIOR UNIFORM LAW

ULIS, article 99.

Commentary

1. If the goods were in transit at the time the contract of sale was
concluded, the risk of loss is deemed to have passed retroactively at the
time the goods were handed over to the carrier who issued the docu-
ments controlling their disposition. This rule that the risk of loss passes
prior to the making of the contract arises out of purely practical con-
cerns. It would normally be difficult or even impossible to determine at
what precise moment in time damage known to have occurred during
the carriage of the goods in fact occurred. It is simpler if the risk of loss
is deemed to have passed at a time when the condition of the goods was
known. In addition, it will usually be more convenient for the buyer,
who is in physical possession of the goods at the time the loss or
damage is discovered, to make claim against the carrier and the insur-
ance company.

2. However, any loss or damage which had already occurred at the
time of the conclusion of the contract and of which the seller knew or
ought to have known but which he did not disclose to the buyer is at the
risk of the seller.

Article 81

[Passage of risk in other cases]
(1) In cases not covered by articles 79 and 80 the risk

passes to the buyer when the goods are taken over by him
or, if he does not do so in due time, from the time when
the goods are placed at his disposal and he commits a
breach of contract by failing to take delivery.
(2) If, however, the buyer is required to take over the

goods at a place other than any place of business of the
seller, the risk passes when delivery is due and the buyer
is aware of the fact that the goods are placed at his dispo-
sal at that place.
(3) If the contract relates to a sale of goods not then

identified, the goods are deemed not to be placed at the
disposal of the buyer until they have been clearly identi-
fied to the contract.

PRIOR UNIFORM LAW

ULIS, articles 97 and 98.

Commentary

1. Article 81 gives the general rule for passage of the risk of loss in
those cases which do not fall within articles 79 and 80. In the cases gov-
erned by article 81 it is anticipated that the buyer will take possession of
the goods and arrange for any necessary transport himself, either in his
own vehicles or in public carriers.

Buyer takes over the goods, paragraph (1)

2. Where the buyer takes over the goods at a place of business of
the seller, the risk passes when he takes over the goods.

Buyer fails to take over the goods, paragraph (1)

3. If the buyer was obligated to take over the goods at a place of
business of the seller and the seller placed the goods at the buyer's dis-
posal but the buyer failed to take them over in due time, the risk passes
when the buyer commits a breach of contract by failing to take them
over.
Example 81A: Buyer was to take delivery of 100 cartons of transis-

tors at Seller's warehouse during the month of July. On 1 July Seller
marked 100 cartons with Buyer's name and placed them in the portion
of the warehouse reserved for goods ready for pick-up or shipment. On
20 July Buyer took delivery of the 100 cartons. Therefore, the risk of
loss passed to Buyer on 20 July at the moment that the goods were
taken over by him.
Example 81B: In the contract described in example 81A Buyer did

not take over the 100 cartons until 10August. The risk of loss passed to
him at the close of business on 31 July, the moment at which the Buyer
was in breach of contract for failing to take delivery.

Example 81C: Although Seller in the contract described in example
81A should have had the 100 cartons ready for Buyer to take delivery
at any time during the month of July, no cartons were marked with
Buyer's name or otherwise identified to the contract until 15 Septem-
ber. Buyer took delivery on 20 September, which was within a reason-
able time after he was notified of the availability of the goods. The risk
of loss passed to Buyer on 20 September, the time when Buyer took de-
livery of the goods. This result occurs, rather than the result given in
example 81B, because Buyer was not in breach of the contract for not
taking delivery before 20 September.

Goods not at a place of business of seller, paragraph (2)

4. The considerations which go into determining the appropriate
time for the passage of the risk are different when the goods are at a
place other than any place of business of the seller. So long as the goods
are in the physical possession of the seller and the last day of the period
during which the buyer was obligated to take over the goods has not as
yet passed, it is appropriate that the seller should bear the risk of loss.
.lt is the seller who is in the best position to protect the goods from loss
or damage and, if loss or damage occurs, to present claims against
those who might have caused the loss or against the insurance carrier.

5. These considerations are no longer present when the goods are in
the hands of a third party, such as a public warehouse. The seller is in
no better position than the buyer to guard the goods against loss. Nor is
the seller in any better position than the buyer to present claims against
the third party, a person responsible for causing the loss or an insur-
ance carrier, as the case may be.
6. The Convention chooses the rule that the risk passes to the buyer

at the time the buyer is in a position to withdraw the goods from the
control of the third party. That time is when delivery of the goods is
due, the goods have been placed at the disposal of the buyer and he is
aware that they have been placed at his disposal.

Placed at the disposal of the buyer

7. Goods are placed at the disposal of the buyer when the seller has
done that which is necessary for the buyer to be able to take possession.
Normally, this would include the identification of the goods to be deli-
vered, the completion of any pre-delivery preparation, such as packing,
to be done by the seller, and the giving of such notification to the buyer
as would be necessary to enable him to take possession.

8. If the goods are in the possession of a bailee, such as a ware-
houseman or a carrier, they might be placed at the disposal of the buyer
by such means as the seller's instructions to the bailee to hold the goods
for the buyer or by the seller handing over to the buyer in appropriate
form the documents which control the goods.
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Article 82

[Effect of fundamental breach on passage of risk]
If the seller has committed a fundamental breach of

contract, the provisions of articles 79, 80 and 81 do not
impair the remedies available to the buyer on account of
such breach.

PRIOR UNIFORM LAW

ULIS, article 97 (2).

Commentary

1. Article 82 provides that the passage of the risk of loss under ar-
ticles 79, 80 and 81 does not impair any remedies which the buyer may
have which arise out of a fundamental breach of contract by the seller.

2. The primary significance of article 82 is that the buyer may be
able to insist on the delivery of substitute goods under article 42 or 43
or to declare the contract avoided under article 45 (1) (a) or (b) even
though the goods have been lost or damaged after the passage of the
risk of loss under article 79, 80 or 81. In this respect article 82 constitu-
tes an exception to article 67 (1) as well as to articles 79, 80 and 81 in
that, subject to three exceptions enumerated in article 67 (2), "the
buyer loses his right to declare the contract avoided or to require the
seller to deliver substitute goods if it is impossible for him to make re-
stitution of the goods substantially in the condition in which he re-
ceived them".

3. Article 82 must be read in connection with articles 37 and 45 (2)
because in some examples the buyer will lose his right to declare the
contract avoided or to require the seller to deliver substitute goods be-
cause he did not act within the time-limits required by those articles.

Example 82A: The contract was the same as in example 81A. Buyer
was to take delivery of 100 cartons of transistors at Seller's warehouse
during the month of July. On I July Seller marked 100 cartons with
Buyer's name and placed them in the portion of the warehouse reserved'
for goods ready for pick-up or shipment. On 20 July Buyer took delive-
ry of the 100 cartons at which time he paid the price. Therefore, under
article 81 (1) the risk of loss passed to Buyer on 20 July.
On 21 July, before Buyer could make the examination required un-

der article 36, 50 of the cartons were destroyed in a fire. When Buyer
examined the contents of the remaining 50 cartons, the transistors were
found not to conform to the contract to such a degree that the lack of
conformity constituted a fundamental breach of the contract.
In spite of Buyer's inability to return all 100 cartons because of the

fire which had occurred after the passage of the risk of loss, Buyer
could avoid the contract and recover the price he had paid.

Example 82B: The facts are the same as in example 82A except that
Buyer did not examine the remaining 50 cartons of transistors for six
months after he received them. In such a case he could probably not
avoid the contract because it would probably be held under article 37

(1) that he had not given notice of the lack of conformity "whithin a
reasonable time after he ... ought to have discovered it" and under ar-
ticle 45 (2) (b) that he had not declared the contract avoided "within a
reasonable time . . . after he . . . ought to have known of such
breach".

Example 82e: In partial fulfilment of his obligations under the con-
tract in example 82A on 1 July Seller identified to the contract 50 car-
tons of transistors rather than the 100 cartons called for in the contract.
On 5 August, before Buyer took delivery of the goods, the 50 cartons

were destroyed in a fire in Seller's warehouse. Even though the risk of
loss in respect of the 50 cartons had passed to Buyer at the close of busi-
ness on 31 JulY,1 if identifying to the contract only 50 cartons instead of
100 cartons constituted a fundamental breach of contract, Buyer could
still declare the contract avoided by reason of article 82. However, he
must do so "within a reasonable time ... after he knew or ought to
have known" of the shortage or he will lose the right to declare the con-
tract avoided by virtue of article 45 (2) (b).

Example 82D: Although Seller in the contract described in example
82A should have had the 100 cartons ready for Buyer to take delivery
at any time during the month of July, no cartons were marked with
Buyer's name or otherwise identified to the contract until 15 Septem-
ber. Buyer took delivery on 20 September. As was stated in example
81C, the risk of loss passed to the Buyer on 20 September, the time
when Buyer took delivery of the goods.
On 23 September the goods were damaged through no fault of

Buyer. If Seller's delay in putting the goods at Buyer's disposal
amounted to a fundamental breach, article 82 provides that the damage
to the goods after the passage of the risk of loss would not prohibit
Buyer from declaring the contract avoided. However, under article 45
(2) (a), it is likely that it would be held that once Buyer had taken deli-
very of the goods by picking them up at Seller's warehouse, he had lost
the right to declare the contract avoided for not having "done so within
a reasonable time ... after he [became] aware that delivery has been
made".

Example 82E: The contract was similar to that in example 82A ex-
cept that Seller was to ship the goods on FOB terms during the month
of July. The goods were shipped late on 15 September. Under article
79 (1) the risk of loss passed on 15 September.
On 17 September the goods were damaged while in transit. On 19

September both the fact that the goods had been shipped on 15Septern-
ber and that they were damaged on 17 September were communicated
to Buyer. Under these facts, if the late delivery constituted a fundarnen-
tal breach, Buyer could avoid the contract if he did so "within a reason-
able time . . . after he has become aware that delivery ha, been
made'',2 a time which would undoubtedly be very short under the 1:11'

cumstances.

I See example 81B.
2 Article 45 (2) (a).

E. DRAFT CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF GOODS: ORAl,.
ARTICLES CONCERNING IMPLEMENTATION, DECLARATIONS, RESERVATIONS AND OTHER
FINAL CLAUSES

Prepared by the Secretary-General
Document A/CONF.97/6

{Original: English}
{3l October 1979}

Introduction
1. The General Assembly, by resolution 33/93 of 16

December 1978 entitled "United Nations Conference on
Contracts for the International Sale of Goods", request-
ed the Secretary-General, among other things, to prepare
and circulate draft provisions concerning implementa-

tion, reservations and other final clauses for the draft
Convention on Contracts for the International Sale of
Goods. This document is submitted to the Conference in
compliance with that request.
2. The draft articles set forth in this document have

not been approved by the United Nations Commission
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