98 UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods

Article 19

(1) A reply to an offer which purports to be an acceptance but contains ad-
ditions, limitations or other modifications is a rejection of the offer and constitutes a

counter-offer.

(2) However, a reply to an offer which purports to be an acceptance but contains
additional or different terms which do not materially alter the terms of the offer constitutes
an acceptance, unless the offeror, without undue delay, objects orally to the discrepancy or
dispatches a notice to that effect. If he does not so object, the terms of the contract are the
terms of the offer with the modifications contained in the acceptance.

(3) Additional or different terms relating, among other things, to the price, pay-
ment, quality and quantity of the goods, place and time of delivery, extent of one party’s
liability to the other or the settlement of disputes are considered to alter the terms of the

offer materially.

OVERVIEW

1. Article 19 qualifies article 18 by providing that a pur-
ported acceptance which modifies the offer is a rejection of
the offer and is considered instead to be a counter-offer.' Par-
agraph (1) of article 19 states this basic proposition, while
paragraph (2) makes an exception for immaterial modifica-
tions to which the offeror does not object. Paragraph (3) lists
matters which are considered material.

MATERIAL MODIFICATIONS

2. Paragraph (1) provides that a reply to an offer that adds
to, limits or otherwise modifies the offer is a rejection of the
offer.2 Several decisions have reviewed the parties’ exchange
of multiple communications and have concluded, without
specifying the modifications, that at no point was there an
acceptance of an offer.?

3. Paragraph (3) lists matters that, if they are the sub-
ject of a modification in a reply to an offer, render the
modification material. Modifications relating to the follow-
ing listed matters have been found to be material: price;*
payment;> quality and quantity of the goods;® place and time
of delivery;’ settlement of disputes.® One decision has stated,
however, that modifications of matters listed in paragraph
(3) are not material if the modifications are not considered
material by the parties or in the light of usages.” Another
decision stated that article 19 (3) merely comprised a
rebuttable presumption of material modification of the offer,
of which rebutting evidence was adduced, the buyer in
the relevant case not having reported the discrepancy
between the order and the buyer’s reply vis-a-vis the
quantity of goods ordered, and the modified order hav-
ing been executed.!” A matter not included in that list has
also been considered a material alteration: a requirement
that the buyer be accepted by the seller’s credit insur-
ance.!! Thus the list in article 19 (3) has been considered
non-exhaustive.!?

IMMATERIAL MODIFICATIONS

4. Paragraph (2) provides that a reply with immaterial
modifications of the offer constitutes an acceptance (and
that the resulting contract includes the modified terms of the
reply) unless the offeror notifies the offeree without undue
delay that the offeror objects to the modifications.”* One
court has stated that modifications that favour the addressee
are not material and do not have to be accepted expressly
by the other party.'* Modifications that are irrelevant to
the addressee have also been considered immaterial. Small
changes in the quantity of the goods indicated in the offer-
ee’s reply were found by the court to be immaterial since
they followed from the specifics of the way the goods were
contained and packaged."

5. The following modifications have been found to be
immaterial: language stating that the price would be mod-
ified by increases as well as decreases in the market price,
and deferring delivery of one item;'® seller’s standard term
reserving the right to change the date of delivery;'” altering
the shipping time but not the delivery time;'® a modifica-
tion of the transport costs;!? an increase in the quantity of
goods? an adjustment of the quantity of the goods in each
delivery without changing the total amount;?' a change in a
bank guarantee;?* a request that buyer draft a formal termi-
nation agreement;> a request to treat the contract confiden-
tial until the parties make a joint public announcement;* a
provision requiring that buyer reject delivered goods within
a stated period;* deletion of a liability clause for contract
violations.?

CONFLICTING STANDARD TERMS

6. The Convention does not have special rules to address
the issues raised when a potential seller and buyer both use
standard contract terms prepared in advance for general
and repeated use (the so-called “battle of the forms”). A
conflict exists when the two sets of terms differ partially,
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and also when one of the standard terms does not contain
provisions on an issue expressly included in the other’s set
of standard terms.?”” Several decisions conclude that the
parties’ performance notwithstanding partial contradic-
tion between their standard terms established an enforce-

give effect to the standard terms of the last person to make
an offer or counter-offer that is then deemed accepted
by subsequent performance by the other party (last-shot
rule).’® Another decision refused to give effect to the stand-
ard terms of either party: the seller was not bound by the

able contract.?® As for the terms of these contracts, several
decisions would include those terms on which the parties
substantially agreed, and replace those standard terms that
(after appraisal of all the terms)* with the default rules of
the Convention (knock-out rule); several other decisions

buyer’s terms on the back of the order form in the absence
of a reference to them on the front of the form, while the
seller’s terms—included in a confirmation letter sent after
the contract was concluded—were not accepted by the
buyer’s silence.”!
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