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stantiate this claim - before a court or arbitral tribunal if necessary -
Seller must reimburse Buyer for any damages he suffered because he
furnished the assurances and because of late delivery.

Stoppage in transit, paragraph (2)

10. Paragraph (2) continues the policy of paragraph (1) in favour
of a seller who has already shipped the goods. If the deterioration of
the buyer's creditworthiness gives the seller good grounds to conclude
that the buyer will not pay for the goods, the seller has the right as
against the buyer to order the carrier not to hand over the goods to the
buyer even though the buyer holds a document which entitles him to
obtain them, e.g., an ocean bill of lading, and even if the goods were
originally sold on terms granting the buyer credit after receipt of the
goods.

11. The seller loses his right to order the carrier not to hand over
the goods if the buyer has transferred the document to a third party
who has taken it for value and in good faith.

12. Since this Convention governs the rights in the goods only be-
tween the buyer and the seller.s the question whether the carrier must or
is permitted to follow the instructions of the seller where the buyer has
a document which entitles him to obtain them is governed by the appro-
priate law of the form of transport in question.!

Notice and adequate assurances ofperformance, paragraph (3)

13. Paragraph (3) provides that the party suspending performance
pursuant to paragraph (1) or stopping the goods in transit pursuant to
paragraph (2) must immediately notify the other party of that fact. The
other party can reinstate the first party's obigation to continue per-
formance by giving the first party adequate assurance that he will per-
form. For such an assurance to be "adequate", it must be such as will
give reasonable security to the first party either that the other party will
perform in fact, or that the first party will be compensated for all his
losses from going forward with his own performance.

Example 62E: The contract of sale provided that Buyer would pay
for the goods 30 days after their arrival at Buyer's place of business.
After the conclusion of the contract Seller received information which
gave him reasonable grounds to doubt Buyer's creditworthiness. After
he suspended performance and so notified Buyer, Buyer offered either
(I) a new payment term so that he would pay against documents, or (2)
a letter of credit issued by a reputable bank, or (3) a guarantee by a re-
putable bank or other such party that it would pay if Buyer did not, or
(4) a security interest in sufficient goods owned by Buyer to assure Sel-
ler of reimbursement. Since anyone of these four alternatives would
probably give Seller adequate assurances of being paid,4 Seller would
be required to continue performance.

example 62F: The contract of sale called for the delivery of preci-
sion parts for Buyer to use in assembling a high technology machine.
Seller's failure to deliver goods of the requisite quality on the delivery
date would cause great financial loss to Buyer. Although Buyer could
have the parts manufactured by other firms, it would take a minimum
of six months from the time a contract was signed for any other firm to
be able to deliver substitute parts. The contract provided that Buyer
was to make periodic advance payments of the purchase price during
the period of time Seller was manufacturing the goods.
When Buyer received information giving him good grounds to con-

clude that Seller would not be able to deliver on time, Buyer notified
Seller that he was suspending any performance due the Seller. Seller
gave Buyer written assurances that he would deliver goods of the con-

2 Article 62 (2) expressly states that it relates only to the rights in
goods as between the buyer and the seller. This reflects the general prin-
ciples expressed in article 4.
3 The rules governing the carrier's obligation to follow the

consignor's orders to withhold delivery from the consignee differ be-
tween modes of transportation and between various international con-
ventions and national laws.
4 The offer of a security interest would be an adequate assurance only

if the national law in question allowed such interests and provided a
procedure on default which was adequate to assure the creditor prompt
reimbursement of his claim.

tract quality on time and offered a bank guarantee for financial reim-
bursement of all payments made under the contract if he failed to meet
his obligations.
In this case Seller has not given adequate assurance of performance.

Seller's statements that he would perform, unless accompanied by suf-
ficient explanations of the information which caused Buyer to conclude
that Seller would not deliver on time, were only a reiteration of his con-
tractual obligation. The offer of a bank guarantee of reimbursement of
payments under the contract was not an adequate assurance to a Buyer
who needs the goods at the contract date in order to meet his own
needs.

14. The first party's obligation to perform remains suspended until
either (I) the other party performs his obligations, (2) adequate assur-
ances are given, (3) the first party declares the contract avoided, or (4)
the period of limitation applicable to the contract has expired.!

15. Prior to the date on which the other party was required to per-
form, the first party could declare the contract avoided only if the crite-
ria of article 63 were met. After the date on which the other party was
required to perform, the first party could declare the contract avoided
only if the criteria of article 45 or 60 were met. Avoidance of one or
more instalments of a contract for delivery of goods by instalments is
governed by article 64.

16. If the party suspending performance suffers damages because
the other party did not provide adequate assurances as required by this
article, he may recover any damages he may have suffered, whether or
not he declares the contract avoided.f For example, if the buyer in
example 62 F declared the contract avoided and purchased substitute
goods elsewhere at a higher price, he can recover the difference between
his repurchase price and the cover price,"

Article 63

[Avoidance prior to the date for performance]
Ifprior to the date for performance of the contract it is

clear that one of the parties will commit a fundamental
breach, the other party may declare the contract avoided.

PRIOR UNIFORM LAW

ULlS, article 76.

Commentary

I. Article 63 provides for the special case where prior to the date
for performance it is clear that one of the parties will commit a funda-
mental breach. In such a case the other party may declare the contract
avoided immediately.

2. The future fundamental breach may be clear either because of
the words or actions of the party which constitute a repudiation of the
contract or because of an objective fact, such as the destruction of the
seller's plant by fire or the imposition of an embargo or monetary con-
trols which will render impossible future performance.' The failure by
a party to give adequate assurances that he will perform when properly
requested to do so under article 62 (3) may help make it "clear" that he
will commit a fundamental breach.

S Under the Convention on the Limitation Period in the International
Sale of Goods, art. 8, that period would be four years. That Conven-
tion does not prescribe as to whether the rights under the contract are
terminated or whether it is the right of a party to commence an action
to enforce such a right which is terminated.
6 Article 66 (1) preserves the right of a party who declares the con-

tract avoided to claim any damages which may occur from the breach
of contract.

7 Article 71. If the buyer did not declare the contract avoided, the
measure of damages would be calculated according to article 70.

I Even though the imposition of an embargo or monetary controls
which renders future performance impossible justifies the other party's
avoidance of the contract under article 63, the non-performing party
may be excused from damages by virtue of article 65.
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3. A party who intends to declare the contract avoided pursuant to
article 63 should do so with caution. If at the time performance was due
no fundamental breach would have occurred in fact, the original expec-
tation may not have been "clear" and the declaration of avoidance it-
self be void. In such a case, the party who attempted to avoid would be
in breach of the contract for his own failure to perform.

4. Where it is in fact clear that a fundamental breach of contract
will occur, the duty to mitigate the loss enunciated in article 73 may re-
quire the party who will rely upon that breach to take measures to re-
duce his loss, including loss of profit, resulting from the breach, even
prior to the contract date of performance.I

Article 64

[Avoidance of instalment contracts]
(1) In the case of a contract for delivery of goods by

instalments, if the failure of one party to perform any of
his obligations in respect of any instalment constitutes a
fundamental breach with respect to that instalment, the
other party may declare the contract avoided with respect
to that instalment.
(2) If one party's failure to perform any of his obliga-

tions in respect of any instalment gives the other party
good grounds to conclude that a fundamental breach will
occur with respect to future instalments, he may declare
the contract avoided for the future, provided that he
does so within a reasonable time.
(3) A buyer, avoiding the contract in respect of any

delivery, may, at the same time, declare the contract
avoided in respect of deliveries already made or of future
deliveries if, by reason of their interdependence, those
deliveries could not be used for the purpose contem-
plated by the parties at the time of the conclusion of the
contract.

PRIOR UNIFORM LAW

ULIS, article 75.

Commentary

I. Article 64 describes the right to avoid the contract where the con-
tract calls for the delivery of goods by instalments. The contract calls
for the delivery by instalments if it requires or authorizes the delivery of
goods in separate lots.

2. In a contract for delivery by instalments a breach by a party in
respect of one or more instalments can affect the other party in respect
of that instalment, in respect of future instalments and in respect of in-
stalments already delivered. The three paragraphs of article 64 treat
these three aspects of the problem.

Failure to perform in respect of one instalment, paragraph (/)

3. Paragraph (I) authorizes a party to declare a contract avoided in
respect of a single instalment where the other party has committed a
fundamental breach in respect of that instalment.!

2 See the commentary on article 73 and especially examples 73A and
73B.

I A similar result is achieved by article 47 but only in cases where the
seller is in breach. Article 64 (I), however, may be utilized by both
buyer and seller.

Example 64A: The contract called for the delivery of 1,000 tons of
No. I grade corn in IOseparate instalments. When the fifth instalment
was delivered, it was unfit for human consumption. Even if in the con-
text of the entire contract one such delivery would not constitute a fun-
damental breach of the entire contract, the buyer could avoid the con-
tract in respect of the fifth instalment. As a result, the contract would
in effect be modified to a contract for the delivery of 900 tons at a pro-
portionately reduced price.

4. There are no particular difficulties in determining whether a
breach in respect of an instalment is fundamental where each instal-
ment consists of goods that are usable or resaleable independently of
the other instalments, as in example 64A. However, it may be more dif-
ficult where the individual instalments are parts of an integrated whole.
This would be the case, for example, where the sale is of a large ma-
chine which is delivered in segments to be assembled at the buyer's
place. In such a case the determination as to whether the breach in re-
spect of that instalment was fundamental should be made in the light of
the detriment suffered by the buyer in respect of the entire contract,
including the ease with which the failure in respect of the individual in-
stalment can be remedied by repair or replacement. If the breach is fun-
damental and, because of their interdependence, instalments already
delivered or to be delivered could not be used for the purpose contem-
plated by the parties at the time of the conclusion of the contract, ar-
ticle 64 (3) authorizes the buyer to declare the contract avoided in re-
spect of those deliveries.

A voidance in respect offuture deliveries, paragraph (2)

5. Paragraph (2) considers the situation where the failure of one
party to perform any of his obligations under the contract in respect of
any instalment gives the other party good grounds to conclude that a
fundamental breach will occur with respect to future instalments. In
such a case he may declare the contract avoided for the future, provid-
ed only that he declares the avoidance of the future performance within
a reasonable time of the failure to perform. It should be noted that ar-
ticle 64 (2) permits the avoidance of the contract in respect of future
performance of an instalment contract even though it is not "clear"
that there will be a fundamental breach of the contract in the future as
would be required by article 63.
6. It should be noted that the test of the right to avoid under article

64 (2) is whether a failure to perform in respect of an instalment gives
the other party good reason to fear that there will be a fundamental
breach in respect of future instalments. The test does not look to the
seriousness of the current breach. This is of particular significance
where a series of breaches, none of which in itself is fundamental or
would give good reason to fear a future fundamental breach, taken to-
gether does give good reason for such a fear.

A voidance in respect ofpast or future deliveries, paragraph (3)

7. In some contracts it will be the case that none of the deliveries
can be used for the purpose contemplated by the parties to the contract
unless all of the deliveries can be so used. This would be the case, for
example, where, as described in paragraph 4 above, a large machine is
delivered in segments to be assembled at the buyer's place. Therefore,
paragraph (3) provides that a buyer who avoids the contract in respect
of any delivery, an action which can be taken under article 64 (I), may
also avoid in respect of deliveries already made or of future deliveries
"if, by reason of their interdependence, those deliveries could not be
used for the purpose contemplated by the parties at the time of the
conclusion of the contract". The declaration of avoidance of past or
future deliveries must take place at the same time as the declaration of
avoidance of the current delivery.

8. For the goods to be interdependent they need not be part of an
integrated whole, as in the example of the large machine. For example,
it may be necessary that all of the raw material delivered to the buyer be
of the same quality, a condition which might be achievable only if they
were from the same source. If this was the case, the various deliveries
would be interdependent and article 64 (3) would apply.


