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Article 49

(1) The buyer may declare the contract avoided:

(a) If the failure by the seller to perform any of his obligations under the contract or
this Convention amounts to a fundamental breach of contract; or

(b) In case of non-delivery, if the seller does not deliver the goods within the addi-
tional period of time fixed by the buyer in accordance with paragraph (1) of article 47 or
declares that he will not deliver within the period so fixed.

(2) However, in cases where the seller has delivered the goods, the buyer loses the
right to declare the contract avoided unless he does so:

(a) Inrespect of late delivery, within a reasonable time after he has become aware

that delivery has been made;

(b) Inrespect of any breach other than late delivery, within a reasonable time:

(i)  After he knew or ought to have known of the breach;

(ii))  After the expiration of any additional period of time fixed by the buyer in
accordance with paragraph (1) of article 47, or after the seller has declared that he will not
perform his obligations within such an additional period; or

(iii) After the expiration of any additional period of time indicated by the seller
in accordance with paragraph (2) of article 48, or after the buyer has declared that he will

not accept performance.

OVERVIEW

1. Article 49 is one of the most important CISG provi-
sions. It specifies the conditions under which the buyer is
entitled to declare the contract avoided and can, by unilateral
act, terminate the contractual relationship. Avoidance under
article 49 is available in two situations: 1) if the seller’s
failure to perform its contractual obligations amounts to a
fundamental breach of contract as defined in article 25 (arti-
cle 49 (1) (a)); or 2) where the goods have not been delivered,
if the seller fails to deliver them within an additional period
of time fixed in accordance with article 47 (article 49 (1) (b)).

2. Avoidance of the contract is a remedy of last resort
(ultima ratio) that is available when the buyer can no
longer be expected to continue the contract.! A contract is
avoided only when the buyer provides notice of avoidance
(article 26). In cases of non-delivery, the buyer is entitled
to avoid the contract at any time after all prerequisites for
avoidance have been met. If the seller has delivered the
goods, however, the buyer loses the right to avoid the con-
tract if the buyer does not exercise it within the reasonable
time periods specified in article 49 (2). The buyer may also
lose its right of avoidance if a return of the goods in their
original condition is no longer possible (see article 82 and
the exceptions stated there).?

3. In many circumstance, avoidance, along with the rights
that accompany it (see the next paragraph), is only one of
the remedies available to the buyer; other potential remedies
include the right to request performance (article 46), to reduce

the price (article 50), or to claim damages as appropriate where
the contract is not avoided. If different remedies are available
to the buyer, the buyer is free to choose among them.?

4.  Rightful avoidance of the contract plays a role not only
as a remedy in itself, but also with respect to other provi-
sions. It is a prerequisite for the assessment of damages
under articles 75 and 76,* as well as for the right to request
restitution of performance that has already been rendered
under the contract (article 81 (2)).

AVOIDANCE IN GENERAL

5.  The buyer must declare the contract avoided. There is
no automatic termination of contract.’ The declaration must
be by means of a notice (article 26). No specific form is pre-
scribed for that notice,® although form requirements may be
relevant if the reservation under articles 12 and 96 applies.
A notification by facsimile has been held to suffice;’ it is not
necessary to institute legal proceedings to make the decla-
ration.®! The notice must clearly express that the buyer now
treats the contract as at an end.” A mere announcement of
future termination, a statement urging delivery, or merely
returning the goods without comment does not suffice.'
A communication that asked the seller to cease deliveries
until certain price issues were solved was also held insuffi-
cient."! Commencing a law suit claiming avoidance of con-
tract has been treated as notice of avoidance.'? The same has
been found if the buyer refuses the goods or requests the
repayment of the price'® or cancels the order.'*
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6. In a case where the seller seriously and finally refused
performance of the contract and it was clear that the buyer
did not insist on performance, a court has regarded the
buyer’s express declaration of avoidance as dispensable.!?

7. Because the declaration of avoidance must be unequi-
vocal it has been held that it cannot be made under a condi-
tion.'®* However, a binding declaration of future avoidance
should the seller fail to perform within an additional period
of time was held perfectly valid."”

8. Where a buyer wishes to avoid because the seller has
delivered goods that are non-conforming or subject to third
party rights, not only must the seller’s breach constitute a
fundamental breach of contract but also the buyer must have
given notice of the lack of conformity or of the third-party
claim in accordance with articles 39 and 43 (1) (unless such
notice was excused under articles 40 or 43 (2)). The buyer
loses the right to avoid the contract if he fails to comply with
the notice requirement.'®

9.  Atribunal held that the buyer can revoke its declaration
of avoidance (which normally brings the contract to an end)
if the seller has unjustifiably refused the avoidance."” In a
similar vein, another court held that even after a declaration
of avoidance the contract still existed where the buyer later
accepted the goods and resold them.?

AVOIDANCE FOR FUNDAMENTAL BREACH
(ARTICLE 49 (1) (a))

10. Under article 49 (1) (a) any fundamental breach as
defined in article 25 justifies the avoidance of the contract.
Thus in order for the buyer to have proper grounds to avoid
the contract under article 49 (1) (a), the seller must have
failed to perform an obligation (i.e., have breached), and
the seller’s non-performance must substantially deprive the
buyer of what he was objectively entitled to expect under the
contract. The consequences of the seller’s non-performance
must be determined in light of all of the circumstances of
the case. Some courts omit nevertheless to verify within the
context of the avoidance of the contract whether the breach
is fundamental.?!

11. A fundamental breach requires, first, that the seller has
violated a duty it was obliged to perform either under the
contract, according to trade usages or practices established
between the parties, or under the Convention. It is, however,
no breach where the seller rightfully withholds delivery
because the buyer did not make the agreed prepayment® or
itself declared the contract avoided without being entitled
thereto.”® The seller’s non-performance of an agreed-upon
duty beyond the core duty of delivering conforming goods
(see article 30) can also suffice—for instance, the violation
of duties under an exclusive sales contract.?* Breach of an
additionally-agreed duty entitles the buyer to avoid the con-
tract if the breach is fundamental, i.e. if it deprives the buyer
of the main benefit of the contract. In order to be “fundamen-
tal,” the breach must frustrate or essentially deprive the buyer
of its justified contract expectations; what expectations are
justified depends on the specific contract and the risk allo-
cation envisaged by the contract provisions, on usages and
established practices between the parties (where they exist),

and on the additional provisions of the Convention. For
instance, buyers are not normally justified in expecting that
delivered goods will comply with regulations and official
standards in the buyer’s country.” Unless otherwise agreed,
it is generally the standards in the seller’s country that deter-
mine whether goods are fit for their ordinary purpose (arti-
cle 35 (2) (a)).”® Therefore, e.g., the delivery of mussels
with a cadmium level exceeding standards in the buyer’s
county was not regarded as a breach, let alone a fundamental
breach, since the buyer could not reasonably have expected
the seller to meet those standards (which were not shown to
apply in the country of the seller) and since the consumption
of the mussels in small amounts did not endanger a consum-
er’s health.”” There are, however, exceptions where it has
been stated that the standards or provisions of the buyer’s
country are impliedly applicable—namely, where the same
standards or provisions exist in the seller’s country as well,
where the buyer informed the seller about such standards
or provisions relying on the seller’s expert knowledge (see
also article 35 (2) (b)), or the seller had knowledge of those
standards or provisions due to special circumstances.?

12. A fundamental breach occurs only if the party in
breach could reasonably foresee the substantial deprivation
of expectations resulting from the breach (article 25). Even
if the seller did not in fact foresee that the breach would
deprive the buyer of most or all of the benefit of the contract,
the breach remains fundamental if a reasonable person in the
same conditions would have foreseen such a result. Article 25
does not state the time as of which the foreseeability of the
consequences of the breach should be determined. One deci-
sion has determined that the time of the conclusion of the
contract is the relevant time.”

SPECIFIC INSTANCES OF FUNDAMENTAL BREACH

13. Guidelines have developed in case law that may help,
to some extent, in determining whether or not a breach of
contract qualifies as fundamental.* It has been found on var-
ious occasions that final non-delivery by the seller consti-
tutes a fundamental breach of contract unless the seller has
a justifying reason to withhold its performance.’’ However,
if only a minor part of the contract is left unperformed
e.g., one of several instalments is not supplied—the breach
is not fundamental unless the performed part is, absent the
missing performance, of no use to the buyer.> On the other
hand, the serious, definitive and unjustified refusal of the
seller to fulfil its contractual obligations amounts to a fun-
damental breach.® It has been also held that a complete and
final failure to deliver the first instalment in an instalment
sale gives the buyer reason to believe that further instal-
ments will not be delivered, and that therefore a fundamental
breach of contract was to be expected.*

14. As a rule, late performance does not by itself consti-
tute a fundamental breach of contract.*®> Only when the time
for performance is of essential importance—either because
that is so stipulated between the parties® or because timely
performance is critical in the circumstances (e.g., seasonal
goods)*’—will delay amount to a fundamental breach. In a
case where the parties had agreed on the “fastest possible”
delivery, a delay after the buyer had already prepaid a certain
sum has been regarded as a fundamental breach.®
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15. A fundamental breach has also been found where the
length of a delay in performance approached, in its effect,
non-performance—for instance where the agreed delivery
date was one week and the seller had delivered only one
third of the goods after two months.** Even if a delay in
delivery is not shown to be a fundamental breach, article 47
of the Convention allows the buyer to fix an additional rea-
sonable period of time for delivery beyond the contractual
due date, and if the seller fails to deliver by the end of the
additional period the buyer may declare the contract avoided
under article 49 (1) (b).*° A seller’s failure to deliver within
an additional period set pursuant to article 47, therefore, is
the equivalent of a fundamental breach of contract.

16. The most challenging issues in determining whether
a breach is fundamental arise with respect to the delivery
of defective goods. Court decisions on this point have con-
cluded that a non-conformity relating to quality remains
a mere non-fundamental breach of contract as long as the
buyer, without unreasonable inconvenience, can use the
goods* or resell them, even if the resale requires a rebate.*?
Thus, e.g., the delivery of frozen meat with an excessive fat
and water content—and which, therefore, was worth 25.5 per
cent less than meat of the contracted-for quality, accord-
ing to expert opinion—was not regarded as a fundamental
breach of contract since the buyer could resell the meat at
a lower price or could otherwise make use of it.** On the
other hand, if the non-conforming goods cannot be used or
resold using reasonable efforts, the delivery constitutes a
fundamental breach and entitles the buyer to declare the con-
tract avoided.* It has been held that a buyer who normally
does not deal with goods of inferior quality is not obliged to
accept them, but may avoid the contract.* The buyer was
also permitted to avoid the contract where the goods suf-
fered from a serious defect that could not be repaired, even
though they were still useable to some extent (e.g. flowers
which should bloom the whole summer but did so only for
part of the season).*® A fundamental breach has also been
found, without reference to whether resale or alternative
use was possible for the buyer, when the goods had major
defects and the buyer required the goods for manufacturing
its own products.*’” The same result was reached where the
non-conformity resulted from the seller adding substances
to the goods, the addition of which was illegal in the country
of both the seller and the buyer.*® The rules governing the
delivery of non-conforming goods apply equally if the seller
delivers the wrong goods (i.e., an aliud).*

17. Special problems arise when the goods are defective,
even seriously defective, but repairable. Some courts have
held that a lack of conformity that can easily be repaired does
not constitute a fundamental breach.” If the seller offers and
effects speedy repair or replacement without inconvenience
to the buyer, several decisions have denied a fundamental
breach.’! This is consistent with the seller’s right to cure
under article 48 of the Convention. If repair is delayed or
causes the buyer unreasonable inconvenience, however, a
breach that would otherwise qualify as fundamental remains
fundamental. Furthermore, a fundamental breach cannot be
denied merely because the buyer did not first request the
seller to cure the defective performance.*

18. Where goods for human consumption are defective so
that they are dangerous when consumed, the courts regularly

allow avoidance even if the goods could easily be replaced
or if the seller immediately tenders conforming goods.>
It was also held to constitute a fundamental breach where
the seller delivered genetically modified soya contrary to a
contractual guarantee.**

19. Defects in documents relating to the goods constitute a
fundamental breach if they fundamentally impair the buyer’s
ability to resell or otherwise deal in the goods.> If the buyer
itself can easily cure the defects in the document, e.g. by
requesting new documents, however, the breach will not be
considered fundamental.>® The mere delayed delivery of the
required documents is generally no fundamental breach even
if the documents are delivered after the expiry of a letter of
credit under which they should be presented unless the par-
ties have made time of the essence.’’

20. Violation of contractual obligations other than the
aforementioned ones can also amount to a fundamental
breach. Such a breach is fundamental if it deprives the
buyer of the main benefit of the contract and that result
could reasonably have been foreseen by the seller. Thus a
court has held that the delivery of false certificates of origin
did not constitute a fundamental breach if the goods were
nevertheless merchantable and if the buyer itself could eas-
ily get the correct certificates.”® Likewise, the unjustified
denial of contract rights of the other party—e.g. denying
the validity of a retention of title clause and of the seller’s
right to possession of the goods,* or the unjustified denial
of a valid contract after having taken possession of the
goods®—can amount to a fundamental breach of contract.
Avoidance has also been permitted when resale restrictions
were violated in a substantial fashion.®! A tribunal found
a fundamental breach in the seller’s unilateral change of
the means of transport (sea transport instead of agreed air
transport, which delayed delivery of medical equipment
by 12 days) and delayed delivery of documents (which
impaired customs clearance).®?

AVOIDANCE FOR NON-DELIVERY DURING
ADDITIONAL PERIOD OF TIME
(ARTICLE 49 (1) (b))

21. Article 49 (1) (b) states a second ground for avoid-
ance of contract, applicable only in cases of non-delivery:
the buyer can avoid if the seller does not deliver within the
additional period of time for delivery that the buyer has
fixed under article 47 (1).°* The buyer can also avoid the
contract if the seller declares that it will not deliver within
the additional period so fixed. In the latter case, a court
held, the buyer can avoid the contract immediately after
the seller’s final refusal to perform even if the additional
period (Nachfrist) has not yet lapsed.® It was likewise held
that avoidance is available where the seller makes deliv-
ery dependant on a further consideration to which it is not
entitled.® If the seller categorically denies its obligation
to perform, the buyer is entitled to avoidance without any
further Nachfrist.%

22. Where a delay in delivery does not constitute a funda-
mental breach (see paragraphs 14-15 above), the buyer must
fix a (reasonable) additional period of time in order to have
the right to avoid. Only after the additional time has lapsed
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can the buyer avoid the contract.”’ No fixing of an additional
period of time, however, is necessary where the time for
delivery is of the essence of the contract.®

PERIOD OF TIME FOR DECLARATION OF
AVOIDANCE WHEN GOODS HAVE BEEN
DELIVERED (ARTICLE 49 (2))

23. Generally the buyer is not required to declare the con-
tract avoided within a certain period of time; he can do so at
any time if a ground for avoidance exists.® This principle
is, however, subject to a limitation under article 49 (2) if the
goods have been delivered. In such a case, the buyer must
declare avoidance within a reasonable time. The moment as of
which the reasonable time begins to run differs depending on
whether the breach involves late delivery or a different kind of
breach. In case of late delivery the period starts when the buyer
becomes aware that delivery was made (article 49 (2) (a)).
In case of other breaches the reasonable period of time for
declaring the contract avoided starts running when the buyer
becomes aware or ought to have been aware of the breach.”
To be aware, it was held, means that the buyer knows the
fact of the breach and its scope, so that the buyer can assess
whether or not the breach is fundamental.”' If, however, the
buyer has fixed an additional period for delivery in accord-
ance with article 47 (1), or if the seller has set a period for
cure in accordance with article 48 (2), the buyer’s reasona-
ble time for avoidance begins to run from the expiration of
the fixed period. Five months after the buyer was informed
of the breach has been found not to constitute a reasona-
ble period for declaring avoidance under article 49 (2) (b);”
an avoidance declaration made eight weeks after the buyer
became aware of the breach has been held too late;® and
avoidance eight months after the latest time that the buyer
knew or ought to have known of the seller’s alleged breach
has been deemed untimely.”* On the other hand, a month,
five weeks, and one to two months has been regarded as a
reasonable period of time to declare the contract avoided
under article 49 (2) (b).”> A declaration of avoidance made
after several extensions of time for performance had been
granted was found to be timely,’® as was a declaration given

Notes

within 48 hours after late delivery of an installment.”” A dec-
laration of avoidance made three weeks after notice of lack
of conformity under article 39, furthermore, was considered
timely.” In one case the court found that the buyer had not
exceeded a reasonable period for the submission of the claim
of avoidance of the contract, since it had sent its reply to
the seller six days after receiving a letter from the seller,
which was the point at which the fundamental breach of the
contract had taken place.” In another case, surprisingly, a
court has accepted that a period of two years was reasona-
ble, which recalls oddly the time limit for reporting a lack of
conformity (article 39 (2) of the CISG).%

24. Even if avoidance is time-barred under article 49 (2),
a court has held, the buyer may request price reduction under
article 50.%' This reduction may be to zero where the goods
have no value at all.® In that situation, price reduction could
have almost the same effect as avoidance, except that it does
not oblige the buyer to return the goods.*

BURDEN OF PROOF

25. It has been observed that, to justify avoidance of
contract, the burden is on the buyer to prove that the sell-
er’s breach of contract was fundamental and substantially
deprived the buyer of what it was entitled to expect under the
contract.* Furthermore, the buyer must prove that it declared
avoidance and dispatched the required notice.®® However,
where the seller argues that the fundamental breach was
not foreseeable, it is generally his burden to prove this fact.
If then the buyer counter-argues that the seller should have
known specific requirements in the buyer’s production
procedure, the buyer must at least substantiate the circum-
stances which allow this inferenceinference.®

OTHER PROCEDURAL ASPECTS

26. Under U.S. procedural law, a dispute between the par-
ties over the fundamentality of a breach has prevented the
court from rendering a summary judgment.®’
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