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Article 92

(1) A Contracting State may declare at the time of signature, ratification, acceptance,
approval or accession that it will not be bound by Part II of this Convention or that it will

not be bound by Part III of this Convention.

(2) A Contracting State which makes a declaration in accordance with the preced-
ing paragraph in respect of Part II or Part III of this Convention is not to be considered a
Contracting State within paragraph (1) of article 1 of this Convention in respect of matters
governed by the Part to which the declaration applies.

OVERVIEW

1. Article 92 (1) of the Convention permits a State to
make a declaration at the time of signature, ratification,
acceptance, approval or accession that it will not be bound
by Part II (formation of the contract) or Part III (obligations
under the contract) of the Convention.

2. Sweden made an article 92 declaration providing that,
“[w]ith reference to article 92, Sweden will not be bound
by Part II of the Convention (Formation of the Contract).”
(15 December 1987).! In October 2009, the Ministry of Jus-
tice of Sweden announced it would adopt Part II by with-
drawing this article 92 declaration.?

3. Norway made an article 92 declaration providing that,
“[i]n accordance with article 92, paragraph (1) Norway
will not be bound by Part II of this Convention (Forma-
tion of the Contract).” (20 July 1988).> At the time this is
written, Norway is considering withdrawing its article 92
declaration.*

4.  Finland made an article 92 declaration providing that,
“Finland will not be bound by Part II of the Convention.”
(15 December 1987).5 In October 2009 the Ministry of Jus-
tice of Finland announced that Finland would adopt Part II
by withdrawing its article 92 declaration.®

5. Denmark made an article 92 declaration providing that,
“Denmark will not be bound by Part II of the Convention.”
(14 February 1989).” In October 2009 the Ministry of Justice
of Denmark announced that Denmark would adopt Part II
and withdraw its article 92 declaration.?

6. See article 97 regarding the withdrawal of declarations
of reservations, and the effective date of such withdrawals.

7. Article 92 (2) modifies the notion of what consti-
tutes a Contracting State by providing that a State that has
made a declaration under article 92 (1) is not a Contract-
ing State as regards the Part which it has excluded by its
declaration. Accordingly, as regards the excluded Part the
Convention is not applicable via article 1 (1) (a) since both
parties are not from Contracting States with regard to the
excluded Part.’ Rather, whether the Part of the Convention

subject to the declaration applies can be determined by
article 1 (1) (b)—i.e., by applying the rules of private inter-
national law of the forum (assuming that the forum State has
not made an article 95 declaration).' It is generally held that
if the rules of private international law lead to the law of the
Contracting State that has not made an article 92 declaration,
the Part of the Convention subject to the other State’s decla-
ration is applicable by virtue of article 1 (1) (b).!! However,
the possible application of article 1 (1) (b) has sometimes
been overlooked.

8. In one case, in which one party was from a State that
had made an article 92 declaration excluding the applicabil-
ity of Part II of the Convention (and the other party came
from a Contracting State without such a declaration), a Court
applied the domestic law of the forum because the parties
did not raise the Convention’s possible applicability.'?

9.  One case held that even if a party is from a Contracting
State that has taken a declaration not to be bound by Part
IL, a contract may still be concluded if mutual consensus is
reached by other means, even if it not “geared to the appli-
cable domestic law.”"® In other words, “[a] contract may
thus be validly concluded, provided that the conduct by the
parties sufficiently demonstrates a consensus and thus the
intention to enter into a binding contract and that the content
of their agreement is similar to contracts concluded under
article 14 et seq. CISG.”"* Thus the court relied on the Con-
vention’s articles in Part I to determine whether a contract
was concluded.

10. In one case, the Court faced the issue of whether the
United States parol evidence rule was applicable when
domestic law (the law of the state of Illinois) governed
contract formation issues, and the Convention was other-
wise applicable (one party was from a Contracting State
that excluded Part II of the Convention via article 92;
the other party was from a Contracting State that had not
made an article 92 declaration).”” The Court held that
issues of parol evidence are addressed by article 8 of the
Convention and not by the contract formation provisions in
Part II. As neither Contracting State had declared they were
not bound by Part I, the Court held that the Convention—
and not domestic law—governed the parol evidence issue
in the case.
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