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Article 58

(1) If the buyer is not bound to pay the price at any other specific time, he must pay
it when the seller places either the goods or documents controlling their disposition at the
buyer’s disposal in accordance with the contract and this Convention. The seller may make
such payment a condition for handing over the goods or documents.

(2) If the contract involves carriage of the goods, the seller may dispatch the goods
on terms whereby the goods, or documents controlling their disposition, will not be handed
over to the buyer except against payment of the price.

(3) The buyer is not bound to pay the price until he has had an opportunity to exam-
ine the goods, unless the procedures for delivery or payment agreed upon by the parties are
inconsistent with his having such an opportunity.

INTRODUCTION

1. Article 58 defines the time when the price becomes due
in the absence of any particular contractual stipulation on the
matter.! Where it fixes the time at which the price is paya-
ble, article 58 also determines the moment at which interest
based on article 78 of the Convention begins to accrue, as
has been observed in many decisions.>

SIMULTANEOUS PAYMENT OF THE PRICE
AND HANDING OVER OF THE GOODS OR
DOCUMENTS (ARTICLE 58 (1))

2. The Convention does not require the seller, in the
absence of a particular agreement on the subject, to grant
credit to the buyer. Article 58 (1) establishes a default rule
of simultaneous handover of the goods (or of documents
controlling their disposition) and payment of the price:* the
buyer must pay the price when the seller places either the
goods or documents controlling their disposition at its dis-
posal (article 58 (1) first sentence). This main rule is accom-
panied by two complementary rules. First, article 58 (3)
grants the buyer the right to examine the goods prior to
payment unless the delivery or payment terms agreed on by
the parties do not afford the buyer that right. Secondly, the
handover of the goods or documents controlling their dispo-
sition to the buyer may be refused if the buyer does not pay
the price at the time fixed by the Convention (article 58 (1),
second sentence, and article 58 (2)). The seller thus has the
right to retain the goods (or documents controlling their dis-
position) in these circumstances.

3. Contract terms, commercial usages and practices estab-
lished between the parties (article 9)* may give rise to der-
ogation from the rule of simultaneous exchange of goods
and price, a principle which, according to article 58 (1),
applies only “[i]f the buyer is not bound to pay the price
at any other specific time.” The primacy of party autonomy
has been emphasized by various courts.’ Account also has to
be taken of any contract modifications made by the parties
(article 29).5

4.  As reflected in case law, it often happens that the
parties to an international sale covered by the Conven-
tion expressly or impliedly agree on the time for payment
of the price. Contractual stipulations may take very varied
forms. The courts have accordingly given effect to clauses
that provide for payment of the price upon the issuance of
notice from the seller that the goods are ready for delivery’
or that stipulate that the price is payable upon receipt of the
invoice® or within a specific period from issuance or receipt
of the invoice®’ or on a calendar day'® or within a specific
period from delivery of the goods'' or from receipt of the
documents referred to in the contract'? or within a time limit
preceding takeover of the goods by the buyer' or within
a specific period after delivery of the goods on board the
vessel.'* Some decisions have also given effect to a clause
which provides for payment of the price within a specific
period from the buyer’s acceptance of seasonal order con-
firmation" or within a specific period from payment by a
sub-buyer.'® Similarly, one decision gave effect, in connec-
tion with a consignment sale, to a clause which had made
payment of the price of goods consigned and stored at a
separate location conditional on their withdrawal from stock
by the buyer.'” The time of payment can very often be deter-
mined from a payment clause contained in the contract, such
as clauses providing for “cash on delivery”,'® “cash before
delivery”, “payment on invoice” or ‘“cash against docu-
ments”. The Incoterms (2000 and 2010) stipulate solely that
“the buyer must pay the price of the goods as provided in
the contract of sale” without directly determining the time
for payment of the price. By specifying the place of deliv-
ery of the goods, the Incoterms can nevertheless influence
the time for payment of the price.!” Contractual provisions
relating to payment due dates can also include settlement by
instalments, under different modalities. In a dispute heard by
the Swiss Higher Federal Court, the contract stipulated that
30 per cent of the price was to be paid at the time when an
industrial plant was ordered, 30 per cent at the commence-
ment of assembly and 30 per cent on completion of installa-
tion, the final 10 per cent being due after successful start-up
of the facility.® The court observed that the parties had thus
derogated from the principle of simultaneous performance
as embodied in CISG article 58. It has similarly been held
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that a seller who had granted credit to the buyer could not
rely on the principle of simultaneous performance in CISG
article 58.%' Also, the parties derogate from the principle of
simultaneous performance if they decide to postpone the
payment date by arranging, after delivery of the goods, for
settlement by bill of exchange.?

5. The place for handing over the goods or documents
depends on the rules set forth in the Convention. Article 31
acknowledges the primacy of party autonomy, which is often
expressed, in contract practice, by reference to trade terms,
such as the Incoterms. For the sale of goods at a particular
place, the price becomes payable when the goods are at the
buyer’s disposal at the place agreed on by the parties (arti-
cle 31) or, failing that, at the place of manufacture or pro-
duction of the goods (article 31 (b)) or at the seller’s place of
business (article 31 (c)). If the seller has to deliver the goods at
the buyer’s place of business or at any other place (article 31),
the price becomes payable when the goods are placed at the
buyer’s disposal at that place.? If the sale involves carriage of
the goods, the seller fulfils its obligation to deliver by handing
the goods over to the first carrier for transmission to the buyer
(article 31 (a)). In accordance with the general rule set forth in
article 58 (1), the buyer is not bound to pay for the goods until
they are placed at the buyer’s disposal by the last carrier. In the
absence of a particular contractual provision, the seller is thus
not entitled to make handover of the goods to the first carrier
conditional on advance payment of the price by the buyer. If
the buyer has to take over the goods at the seller’s place of
business or at another specific place (article 31 (b) and (c)),
it has been held that payment becomes due only a reasonable
period of time after the goods were prepared for being taken
over (identified, etc.) and the buyer was informed accordingly.
For the buyer must be given reasonable time for taking over
and — superficially — examining the goods.**

DOCUMENTS CONTROLLING THE DISPOSITION
OF THE GOODS (ARTICLE 58 (1) AND (2))

6. Article 58 (1) imposes on the buyer the obligation to
pay the price only when the seller has placed “either the
goods or documents controlling their disposition” at the buy-
er’s disposal. This provision, like article 58 (2),” thus puts
delivery of the goods and handing over of documents con-
trolling their disposition on the same level. The difficulty, in
the absence of any contractual stipulation,” is determining
what is meant by “documents controlling the disposition of
the goods”. According to the predominant view, this con-
cept is narrower than that in article 34, which refers to the
obligation to hand over “documents relating to the goods”.?
It has been held that certificates of origin and quality,”® as
well as customs documents,? do not constitute documents
controlling the disposition of the goods within the meaning
of article 58 (1), and that their non-delivery could therefore
not justify a buyer’s refusal to pay the price.

RIGHT OF RETENTION (ARTICLE 58 (1) AND (2))

7. Unless otherwise agreed by the parties, “[t]he seller may
make such payment a condition for handing over the goods or
documents” (article 58 (1), second sentence). In other words,
unless otherwise agreed the seller has the right to retain the

goods until the buyer has paid their price. A seller who decides
to exercise that right is nevertheless required to grant the
buyer an opportunity to examine the goods (article 58 (3)).*
Unless otherwise agreed by the parties, the buyer has a cor-
responding right to refuse to pay the price until the seller has
placed the goods or documents controlling their disposition at
the buyer’s disposal and granted the buyer the right to exam-
ine them.?! Article 58 (2) also establishes a right of retention
in the seller’s favour in the case of a sale involving carriage
of the goods within the meaning of article 31 (a): the seller
may dispatch the goods on terms whereby the goods or docu-
ments controlling their disposition will not be handed over to
the buyer except against payment of the price. The implemen-
tation of the seller’s right of retention entails the cooperation
of the carrier. In this case also, a seller who decides to exer-
cise that right is required to grant the buyer an opportunity to
examine the goods (article 58 (3)).2

BUYER’S RIGHT TO EXAMINE THE GOODS
IN ADVANCE (ARTICLE 58 (3))

8. In accordance with article 58 (3), the buyer is not, in
principle, bound to pay the price until afforded an opportu-
nity to examine the goods. The right to prior examination
of the goods may be excluded by a contractual stipulation
or by procedures for delivery or payment that are incom-
patible with such examination, such as clauses specifying
“payment against handing over of documents” or “payment
against handing over of the delivery slip”. The buyer’s right
is limited to a brief and superficial examination of the goods,
unlike the obligation established in article 38.%

9. Article 58 (3) says nothing about whether the buyer is
entitled to suspend payment of the price if the examination of
the goods reveals that the goods are not in conformity with the
contract. The question of suspension of payment of the price
by the buyer can also arise subsequently in a situation where
notice of a lack of conformity is given under article 39 and
all or part of the price is still due. The Supreme Court of Aus-
tria has ruled that the buyer was entitled to suspend payment
of the price, as a general principle within the meaning of arti-
cle 7 (2) of the Convention.** The Court observed, inter alia,
that the principle of simultaneous performance underlay the
Convention, being expressed in CISG articles 71 and 58 (3),
and that the right to examine the goods, as recognized by arti-
cle 58 (3), would be meaningless if a buyer was bound to pay
the price immediately in a case where the buyer had been able
to establish non-conformity and demanded substitute goods
or the repair of the goods. The German Supreme Court held
that the synallagmatic relation between delivery and payment
allows the buyer to raise the defence that the seller did not ful-
fill all contractual duties even if the parties agreed on a choice
of court clause that all claims must be brought at the respective
defendant’s seat.* In the (a ?) concrete case the Chinese seller
of x-ray tubes had sued the German buyer in Germany and
the buyer had declared set-off with damages claims because of
defects of the tubes and had raised the defence of non-fulfill-
ment of the contract. While the choice of court clause excluded
set-off with damages claims (they had to be brought before
court in China), the Supreme Court allowed the defence of the
non-fulfilled contract because otherwise the buyer of defective
goods would be left without any protection. The Court held
that this was not the intention of the choice of court clause.*
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