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Article 63

(1) The seller may fix an additional period of time of reasonable length for

performance by the buyer of his obligations.

(2) Unless the seller has received notice from the buyer that he will not perform
within the period so fixed, the seller may not, during that period, resort to any remedy for
breach of contract. However, the seller is not deprived thereby of any right he may have to

claim damages for delay in performance.

INTRODUCTION

1. In permitting the seller to fix an additional period of
time for the buyer to perform its obligations, article 63 grants
the seller a right equivalent to that conferred on the buyer by
article 47: the two provisions are conceived in the same fash-
ion and worded in comparable terms. Article 63 is especially
useful in regard to the seller’s right to declare the contract
avoided pursuant to article 64: article 64 (1) (b) states that, if
the buyer does not pay the price or take delivery of the goods
within the additional period of time set in accordance with
article 63, the seller may declare the contract avoided. The
fixing of an additional period thus facilitates contract avoid-
ance.! However, this mechanism for avoiding the contract
applies only in cases of non-payment of the price or failure
to take delivery of the goods.

2. Article 63 (2) states that a seller who grants the buyer
an additional period of time may not, during that period,
resort to any remedy for breach of contract but nevertheless
retains the right to claim damages for the delay in perfor-
mance. The binding effect for the seller of the notice fixing
such additional period is intended to protect the buyer, who
is entitled to expect, in particular when preparing to per-
form its obligations, that the seller will accept the requested
performance.’

FIXING AN ADDITIONAL PERIOD OF TIME
(ARTICLE 63 (1))

3. The seller is entitled to set an additional period of time
for the buyer but is not obliged to do so in order to be able to
pursue the various remedies provided for by the Convention,
including avoidance of the contract.’> Several decisions have
emphasized the optional nature of granting an additional
period.* However, the opposite interpretation is sometimes
adopted by the courts.’

4. A seller is authorized to set an additional period of
time only upon the expiry of the time for performance of
the obligation at issue, as can be seen from the ratio legis
of the provision.® One decision accordingly stated that “the
determination of an additional period of time even before the
respective claim has become mature cannot constitute a rel-
evant period in terms of article 63, even if the period fixed
elapses after the due date.” Another court ruled similarly

after pointing out that article 63 “presupposes in fact that the
buyer has already been declared in breach” before the seller
grants the additional period, and that the payment date indi-
cated on the invoice, which was issued at the time of dispatch
of the goods, could not be construed as an additional period.?
However, faced with a similar difficulty in connection with
the sale of motor vehicles where the date for payment of
the price was subject to the seller’s prior notification of the
availability of the vehicles and their chassis numbers, one
court accepted that the seller could fix an additional period
in the same notice as that by which the price became due; it
would, the court observed, have been “pure formalism” to
require two separate communications from the seller.’

5. The additional period of time granted by the seller is
established by means of a notice by the seller to the buyer.'
The seller must clearly indicate that the buyer has to perform
within a fixed or determinable additional period."" A general
demand that the buyer perform or discharge its obligations
immediately or promptly does not meet the requirements of
article 63 (1).'? The period may be determined by the date
at which performance must be rendered (e.g., by 30 Sep-
tember) or by a time period (e.g., within one month from
today)."* As was noted in one court decision, it is not neces-
sary for the notice to state that performance of the obligation
at issue would be rejected if occurring after expiration of the
additional period.™

6. The additional period of time set by the seller must be
of reasonable length to satisfy the requirements of article 63.
The reasonableness of the length of the additional period is
assessed according to the circumstances of the case, includ-
ing commercial usages and practices established between the
parties.'> A reasonable period with regard to taking delivery of
the goods will generally be longer than that applying to pay-
ment of the price.'s A period of 29 days for taking delivery of
200 tons of bacon was deemed reasonable,!” as was a period
of two and a half months for taking delivery of a printing
machine,'® whereas a period of slightly more than one month
fixed unilaterally by the seller after conclusion of the contract
of sale, followed by an additional period of seven days, for the
buyer to take delivery of 1,600 tons of used cathode ray tubes,
representing 110 lorry loads, was deemed unreasonable.'
Periods of time expressly or implicitly held to be reasonable
have included: a period of nearly four months for payment of
the price;* a period of 20 days for opening a letter of credit;*!
a period of 20 days for payment of the price;** a period of
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13 days for opening a letter of credit or payment of the price
and for taking delivery of the goods;? a period of 10 days for
payment of the price;** a period of seven days for payment
of the price;* a period of two days for payment of the price
where the seller had previously agreed to several deferments
of the due date;* a period of nine days for payment of the
price, fixed in a notice by which the price also became due;”” a
period of 10 days for payment of the price and taking delivery
of the goods;* a period of 10 days for payment of the price;”
a period of 10 days for payment by letter of credit where the
buyer was already several months in arrears;*® and a pay-
ment time limit of four months fixed following negotiations
between the parties.’! Conversely, one court held that a period
of seven days where the buyer had previously refused to pay
the price was too short; the judges set the reasonable period
at two weeks.** Similarly, a period of three days for present-
ing bank confirmation of the opening of a letter of credit was
deemed in the circumstances too short.*

7. The legal consequences attaching to an additional period
that is too short to constitute a reasonable time are uncertain.
According to one view, such a period is devoid of effect.
According to another, an additional period of reasonable length
replaces a period that was rejected owing to its shortness. One
court decision expressly adopted this second approach.**

8. The granting of an additional period of time is not sub-
ject to any requirements as to form, in accordance with the
general principle of freedom-from-form requirements, as
established by article 11;* the parties, however, may dero-
gate from this.*

Notes

EFFECTS OF FIXING AN ADDITIONAL PERIOD
OF TIME (ARTICLE 63 (2))

9. The seller affords the buyer a final opportunity by
granting an additional period for the buyer to perform its
obligations.?” The seller is bound by its undertaking. Thus,
the seller “may not, during that period, resort to any remedy
for breach of contract” (article 63 (2), first sentence). In par-
ticular, the seller’s right to avoid the contract and the right to
claim damages for non-performance of the contract are sus-
pended during such period. However, as stated in the second
sentence of article 63 (2), the seller, in granting an additional
period of time, is not deprived of the right to claim damages
for delay in performance.*®

10. Suspension of the seller’s remedies ceases upon the
expiration of the additional period without performance by
the buyer. Such suspension also ceases in the specific case
where, as stated in article 63 (2), the seller has received
notice from the buyer that it will not perform its obligations
within the period fixed. In order to be effective, the notice
from the buyer has to have been received by the seller, which
derogates from the general rule in article 27 of the Conven-
tion. In both cases, the seller will be free to resort to the
various remedies provided for in article 61.

11. Should the buyer perform its obligations within the
additional period fixed, the seller is deprived of all remedies
available for breach of contract by the buyer except the right
to claim damages for delay in performance (article 63 (2),
second sentence).
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