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V K Rajah JC:

1 In the early hours of the morning of 13uly 2003, six friends, the plaintiffs in this
case, placed orders over the Internet for 1,606isbpated Hewlett Packard commercial
laser printers (“the laser printer(s)”). Though #wtual price of the laser printer was $3,854,
the defendant had on 8 January 2003 mistakenlgg@dbke price at $66.00 on its websites.
The plaintiffs assert they were not aware of thienl@ant’s mistake when they placed their
orders, and had believed the offer was genuine pldistiffs’ orders were processed by the
defendant’s automated system and confirmation neées automatically despatched to the
plaintiffs within a few minutes. When the defendbearnt of the error, it promptly removed
the advertisement from its websites, and inforntedptiaintiffs as well as 778 others who had
placed orders for a total of 4,086 laser printbed the price posting was an unfortunate error,
and that it would therefore not be meeting the mdéhe plaintiffs refute that the error
exonerates the defendant; they insist that a cdedlgontract is sacrosanct and must be
honoured. If the defendant were right, they mamtancertainty would prevail in the
commercial world and more particularly in Intertr@insactions. They assert that spending
only $105,996 to procure laser printers with amalcnarket value of $6,189,524 is wholly
irrelevant; they are entitled to a good bargaire @efendant, on the other hand, contends that
the law should not penalise a party who has ungiyiand genuinely made a unilateral
mistake — which was known or ought to have beemknioy the plaintiffs.

2 Who is correct? This, in a nutshell, isigsie at the heart of these proceedings.
Factual matrix

3 All six plaintiffs are graduates, conversaith the usage of the Internet and its
practices and endowed with more than an adequaterstanding of business and commercial

practices. From time to time they communicate walbh othevia the Internet and the short
messaging system (“sms”). A number of them havg gkse relationships, with some of



them even sharing common business interests. Tleeyescribed by their counsel in

submissions as “risk takers”, “business minded@odit seeking”.
Genesis of the mistake

4 The defendant is a company that sells mé&bion technology (“IT”) related products
over the Internet to consumers. As part of its hesss, it operates a website owned by Hewlett
Packard (“HP”) at http://www.buyhp.com.sg (“the M@bsite”) where only HP products are
sold. The defendant also sells HP products onwtswebsite at http://www.digiland.com

(“the Digilandmall website”).

5 A related website for corporate clients emdellers (“the Digiland commerce website”)
is owned and operated by a related entity, Digilemdernational Limited (“DIL”). The price

of the laser printer, prior to 3.36pm on 8 Jan2@§3, was stipulated as $3,854 (exclusive of
GST) on both the Digilandmall and HP websites (‘thebsites”), and as $3,448 on the
Digiland commerce website.

6 On Wednesday, 8 January 2003 between 3.@dpd.00pm, DIL’s employees
conducted a training session at the defendantmigess. Part of the training module included
hands-on training with a new template for a “Pi&ss Upload” function. This new template
was designed to facilitate instantaneous price gésallowing them to be simultaneously
reflected in the relevant Internet web pages. Apsaduct number “HP 9660A” was inserted

in the new template as the prototype for whichdital prices were to be changed on the three
relevant websites. This was presumably to rendetrtining more lifelike.

7 At about 3.36pm, Samuel Teo, an employd@lbf inadvertently uploaded the contents
of the training template onto the Digiland commenebsite operated by DIL, in place of the
test website allocated for the training. The progree trigger on that website automatically
and instantaneously initiated the insertion of Emiontents onto all three websites.

8 The proper description of the laser pritdPC 9660A Color LaserJet 4600”, was, as a
result of the accident, replaced by the numerals; @while the numerals “66” replaced the
correct price of the laser printer priced at $3,858d the numerals “77” replaced the original
corporate price of the laser printer priced at $8,48amuel Teo had used all these notional
numerals on the training template.

9 The defendant’s assertion that Samuel Beloneither the authority nor the intention to
make any alterations to the laser printer's priceaw accepted by the plaintiffs. Nor is it
disputed that Samuel Teo, or any of the other eye@s of the defendant, was unaware at all
material times of the dramatic chain of eventsmwitiingly initiated by the former.

10 News of the rather extraordinary laser pripiricing began to spread like wildfire

within the local Internet community. There wereoglither 1,008 purchase orders for the laser
printers placed by 784 individuals between 8 andduary 2003. Though the six plaintiffs
accounted for only 18 of these purchase ordery,ftgere prominently among the 11
individuals who ordered more than 50 laser print€he first and fifth plaintiffs ordered

exactly a hundred laser printers each. The sec¢hind, fourth and sixth plaintiffs are the only
individuals who ordered more than a hundred lasatgrs each.

11 The single most controversial issue in th@eeeedings is the knowledge possessed
and/or belief entertained by each of the plaintiffeen they entered into each of the



transactions for the purchase of the laser priniéegdless to say, this goes to the very heart
of the claims’ sustainability.

12 The plaintiffs both collectively and indiudlly maintained adamantly that while they
thought that the price of $66 appeared to be adgteal” they did not think that the website
prices had been mistakenly placed or inserted. Teay having had any communications
amongst themselves about the possibility, let afpobability, that the price posting on the
website could have been a mistake. They stoutlgratsat they were too preoccupied with
the realisation of potential profits through a sdled arbitrage position between different
markets to contemplate that an error had been nAediis is a critical issue, it is imperative
that each of their positions be carefully evaluaising fully conscious of the pivotal nature
of this point, | have duly accorded particular atiten to the evidence and credibility of each
of the plaintiffs.

The first plaintiff

13 The first plaintiff, Chwee Kin Keong, is $8ars old. He graduated from NTU as a
bachelor of business studies, specialising in firranalysis. He is currently self-employed
and is intimately involved in the multi-level matkey sales of aromatherapy products under
the Bel-Air label. Prior to being self-employed,Wwas a corporate banker with Standard
Chartered Bank, Singapore, for four years. Hedge aldirector and shareholder in a company
engaging in wholesale trade, together with thesg@@mnd third plaintiffs. He is described by
his counsel in submissions as a “prudent and dgpefgon”.

14  The first, second and fourth plaintiffs beesacquainted with each other when they
studied at the Nanyang Technological University{tN). They have a common interest in
bridge and this helped to cement their friendshige fifth plaintiff was also a member of this
bridge group

15 Early on the morning of 13 January 2003atua 1.17am, the first plaintiff received a
message from a friend, Desmond Tan (“Desmond”duin an Internet chatlink. The
unconstrained exchange that followed between tlhaswoth revealing and compelling. The
first plaintiff's callname in this exchange is “Sp@”. The following excerpts are particularly
relevant:

Desmond:  13/01/20 01:17 go hp online now

Scorpio: 13/01/20 01:17 what hp online??

Desmond: 13/01/20 01:24 just ordered 3 colamel printer for S$66.00 each
Scorpio: 13/01/20 01:24 huh?? How come gohghing?

Desmond: 13/01/20 01:25 keep trying

Scorpio: 13/01/20 01:25 ok but how comesyath a good deal?

Desmond: 13/01/20 01:25 I think one of the vgrposted price



Scorpio:

Scorpio:
buy more

Desmond:

Desmond:

Scorpio:

Scorpio:

Desmond:

Desmond:

Scorpio:

13/01/20 01:25 damn don't tell theyt realised their error already

13/01/20 01:32 shiok ... can makeiialgprofit by selling them cheap ... shd

13/01/20 01:33 how many u intend t& ge
13/01/20 01:33 10? 20?
13/01/20 01:33 as many as | can!

13/01/20 01:33 why not?

13/01/20 01:40 if any friend got extriater ... u want?
13/01/20 01:41 u want it for profipp@rsonal use?

13/01/20 01:42 | want at least fmrgoersonal use ... 2 would be good coz my

gf needs one too ... any more than that would bena$o..;-)

Scorpio:

13/01/20 01:43 anyway, | don't mimdying over if you have frens who want to

sell ... buy at twice the price!! hahaha means S$132

Desmond

Scorpio:

Desmond:

Desmond:

Desmond:

Desmond:

Scorpio:

13/01/20 01:43 even $500 is a steal
13/01/20 01:43 yeah man ... whatsdhginal price?

13/01/20 01:43 coz the HP laser cqlouter sells for at least 3 to 4k outside

13/01/20 01:44 from US | heard is absD 2k

13/01/20 01:44 its HP and Laser arduted

13/01/20 01:44 if they dont honor. it .

13/01/20 01:45 sell me one lah .meaour price ;-) sue them lor ...



Desmond: 13/01/20 01:45 | think they will gwveuchers or special deals

Scorpio: 13/01/20 01:46 hahahaha yeah kiyah why u only buy 3?7?7772

Desmond: 13/01/20 01:47 wasn't greedy befdok ko u

Scorpio: 13/01/20 01:47 yeah.. S$1 mio themeed to work liao?? u think this is the
1970s??

Desmond: 13/01/20 01:47 u make me greedy

Scorpio: 13/01/20 01:47 ok lor if you insist

16  When the first plaintiff eventually succedde accessing the HP website, he
immediately placed an order for 100 laser pringgrabou2.05am charging the transaction
to his credit card.

17 Having called the second and third plaist#t abou2.00am the first plaintiff also sent
them,via e-mail, a weblink of the relevant HP website padé® e-mail was given a “high
importance” priority and captioned “go load it ndi!

18 He said he later conducted some searcheg tie “Google” search engine and
ascertained that the laser printer could be soidbatit US$1,300 in certain markets. He then
zealously sent at about 2.58am, an e-mail to 5doper all of whom were friends and/or
business associates. The recipients of this ein@ilded the second, fourth, fifth plaintiffs
and Tan Cheng Peng, the third plaintiff's girlfriehis short but highly significant e-mail
reads:

---- Original Message ----

From: Stanley Chwee

To: XXXXX

Sent: Monday, January 13, 2003 2:58 AM

Subject: IMPT — HP Colour LaserJpting at only $66!!

Dear friend,

Someone referred me to the HP website which shiogvprice of this HP Colour LaserJet
4600 Series as S$66.0@o not know if this ian erroror whether HP will honour this

purchaseNo harm trying right? | hope by the time you sas #mail, the price is still at
S$66.00 coz they might change it anytime.



Good luck!

Click on this link!
http://www.buy.hp.com.sg/hp/StandardProduct.cfm@upreHPC9960A
[emphasis added]

19 Later in the morning, at about 4.15am, theth plaintiff sent the following e-mail to
the first plaintiff, copied to the second plaintifily:

---- Original Message ----

From: Ow Eng Hwee

To: Stanley Chwee

Cc: XXXXX; Tan Wei Teck

Sent: Monday, January 13, 2003 4:15 AM

Subject: Re: IMPT — HP Colour LaserJet going ay G@6!!
Check out the prices here :)

http://www.epinions.com/HP Color LaserJet 4600 €efPrinter Printers

20 Annexed to this e-mail was the first pldfitiearlier mass e-mail. Before retiring for
the night, the first plaintiff had a further dissten with the second plaintiff on how to store
the laser printers they had ordered.

21 The first plaintiff must have realised a thutset that he would have to explain with a
certain measure of credibility the purport and gigance of all his Internet communications
between 1.00am and 3.00am on 13 January 2003. iGtalme was in a “light-hearted kind of
mood” during his ICQ (acronym for “I-Seek-You") cegrsation with Desmond, he insisted
that this conversation should be taken neitheoasly nor literally. In submissions, his
counsel attempted to play down the significanckath this conversation as well as the mass
e-mail. They contended that the entire ICQ convensainfused with such a jocular tone,
should be disregarded.

22 The exchange between the first plaintiff &@$mond provides an intimate and
revealing insight into the first plaintiff's thougprocess at the material time; the exchange
fluctuated between bantering on the one hand, ttmgp short of the candid exchange of
thoughts on the other, revealing that the firsirpiti was fully aware of the likely existence
of an error in pricing. The following excerpt isrpeularly significant and compelling:

Scorpio: 13/01/20 01:25 ok but how comesyath a good deal?

Desmond:  13/01/20 01:25%hink one of the wrong posted price



Scorpio: 13/01/20 01:2famn don't tell me they realised their error alrgad
[emphasis added]

23 The subsequent exchange further clarifiasttie first plaintiff was fully conscious of
the potential profit element arising from the pwasé of a substantial number of the laser
printers. He offered to buy a laser printer fronsBend at double the price, that is $132.
Desmond further informed the first plaintiff thaetsale price of each laser printer was in the
region of $3,000 to $4,000. They even discussegadssible scenario of the defendant not
honouring the transactions. The first plaintiffigaste, should such a situation come to pass,
was to “sue them lor”. Desmond intimated that teéeddant would give vouchers or special
deals as a matter of “equitable compensation” shibulot honour the purchase orders.
Interestingly, Desmond also remarked to the filsingiff that he “wasn’t greedy before | tok
to u”.

24 While the first plaintiff conceded that hedhcommunicated to the second and third
plaintiffs the existence of a “good deal”, he mainéed he did not discuss the possibility of
the pricing being a mistake. He was aware thalaber printers were targeted for business
use.

25 The mass e-mail at 2.58am is cursorily dssetl by counsel for the plaintiffs as “poor
use of language” that ought not to be taken litgrallight of the early hours of the morning.
Counsel’s approach is flawed.

26 Itis clear from the “priority” status acded to the e-mail that the first plaintiff was
sharing his knowledge of a “good deal”. His revielathat he did “not know if this is an error
or whether HP will honour this purchase”, not tomtingn the articulation of his hope that “by
the time you see this email, the price is stilb&66.00coz they might change it anytitnare

all compelling in reflecting his state of mind aamdareness that an error had occurred. The
preface “I do not know” in no way detracts fromsthihe e-mail being addressed to a large
group of 54 persons, the first plaintiff would silppot have wanted to commit himself by
saying “I know”.

27  The first plaintiff obviously took the vietivat the advertisement should be acted upon
urgently. Why? Because it was simply a mattermetbefore the error would inevitably be
noticed and the pricing inevitably corrected. Tédmail was sent onlgfter the first plaintiff
had made his own Internet searches on the priditfgedaser printer. Counsel however
contends that even if this e-mail were to be réadally, this should not affect the first
plaintiff's own purchase that had taken place anrlgarlier. | reject this. The first plaintiff's
purchase took place soon after the ICQ conversatithDesmond where Desmond had in
no uncertain terms pitched the price of the las@tgr between $3,000 to $4,000. This final
mass e-mail only reinforces my view that the fpistintiff consistently and continuously
entertained the view that the price posting onHRewebsite was a mistake.

28 In any event, the first plaintiff's commeaicbackground and business experience alone
would have amply alerted him to the likelihood lné fpricing being a mistake, even without
his conversation with Desmond. His own counselscdgtion of him as “careful and

prudent” only serves to corroborate this. It isg@iyrinconceivable that when he entered into
the purchase transaction, he did not know, oreavény least did not have a real and abiding
belief that the price posting was an error.



29 The first plaintiff struck me as an opporstic entrepreneur. He appeared distinctly
uncomfortable during several phases of his crossagation and his answers on crucial
points were evasive and often vague.. His evidemecelation to the level and nature of
communications he had with the second and thirahipfs on the morning in question lacked
candour. The first, second and third plaintiffs ééeen friends for a long time and are bound
by common business interests. | do not acceptliea¢ were no discussions between them on
the price posting being an error. The evidencentrovertibly indicates that the first plaintiff
himself entertained this view for the entire per@dwas in communication with the second
and third plaintiffs. If he was prepared to comthis view in writing to a larger circle of 54
friends and business associaéier his communication with the second and third plést

he would certainly have shared this view with hese friends with even greater candour and
detail.

The second plaintiff

30 Tan Wei Teck is 30 years old. He graduatitd &an accounting degree from NTU. He is
currently a supervisor in the taxation departmémtinternational accounting firm, Deloitte

& Touche, specialising in corporate taxation sexsidHe has common business interests with
the first, third and fourth plaintiffs. In fact, laad the fourth plaintiff have jointly
conceptualised and implemented an Internet-relatisthess. He is also described as the sole
proprietor and manager of two other businessetioaide business support and
consultancy.

31 He admitted receiving a call from the fpkintiff at about 2.00am but claimed the first
plaintiff merely apprised him of a good deal. Afteceiving the e-mail from the first plaintiff,
he visited the relevant HP website pages. He themed out some checks on the Yahoo
search engine to ascertain whether the printer heodlsted and whether the laser printer
could be sold at more than $66. He said that heetiaio be sure that the offer on the HP
website was “genuine”. He also called the firsirl# to see if the latter had managed to
successfully complete his purchase.

32  Satisfied with his enquiries in relatiortiie printer model, he returned to the HP
website and placed an order for 100 laser prirgeabout 2.23am. Between 3.13am and
4.00am the second plaintiff revisited the webigr times placing four further orders for 20
laser printers each time. Altogether, the secoathplf purchased 180 units, opting for cash
on delivery as the payment mode.

33  Atfter his first order, the second plaintifintacted the fourth and fifth plaintiffs
informing them about the laser printers. In additibe despatched e-mails to the fourth and
fifth plaintiffs attaching a hyperlink to the HP ta&te. The e-mails sent at 2.34am were also
captioned “Go load it now!!” with its importancetse “high”. He in effect forwarded the first
plaintiff's

e-mail to them. In his initial affidavit he admittevondering “whether the price was a
mistake” after his first order was placed. He dacdhad by then discovered from his Internet
searches that the price of the laser printer wélsamegion of $3,000.

34 He also visited the Digilandmall websitdamiliarise himself with their standard terms
and conditions. He acknowledged having had contiersawith the other plaintiffs about
“how much money we can sell the printer and howlmue can make and about storage
space” as well as “how many units we intend to buy”



35 In addition to these conversations, the e gdaintiff also accessed the “Epinions”
website and sent a related e-mail to the firstnpifi Though he initially denied this in cross-
examination, he had to accept this when confromiéfd his own e-mail as irrefutable
evidence.

36 The second plaintiff was the key personmdtal in the entire chain of events. While
the first plaintiff was the source of the infornmaticoncerning the price posting, the second
plaintiff actively communicated with all of the jpidiffs (save the sixth plaintiff), throughout
the material period.

37 The second plaintiff was insistent in higdemce that there was no communication from
the first plaintiff alerting him to the likely exisnce of the mistake; he contends the first
plaintiff merely apprised him of a good deal andtdem the weblink to the HP website. |
found his entire evidence relating to his commucawith the first and other plaintiffs
unsatisfactory and in many aspects increduloudriel@ to convey the impression that it
never struck him that a mistake in the price pgstihthe laser printer could have occurred.
Indeed, upon re-examination, he attempted to disthmmself from the portion of his
affidavit suggesting that the possibility of a ger@umistake had crossed his mind after the
first transaction. He sought to amend his affidawvid testified that if the references in his
affidavit implied the acknowledgement of a mistatkey were formulated not by him but by
his previous solicitors and were incorrect. Neesltessay, he could not satisfactorily explain
why his previous solicitors had formed such a welwen preparing his affidavit and why he
had affirmed the same. Nor could he satisfact@xglain why he initially made the Internet
searches to ensure the offer was “genuine”.

38 The second plaintiff came across as inetlligand resourceful. Given his professional
and business background, he must have realisethth&66 price posting on the HP website
was an error. He made Internet search enquiries\@bether the printer model existed and at
what price it could be resold. He conducted thecbes to ascertain what the laser printer’s
true price was. His counsel contends that “the tlegrice was a mistake never arose in the
second plaintiff's mind; he was preoccupied witimking about the profit potential of the

laser printers”. This is an inane argument. To mhet@e the profit potential, the second

plaintiff had to take steps to ascertain the traeket price of the laser printer which he did.
Having ascertained the true market price, it wddde appeared crystal clear, given the huge
disparity in the pricing, that a manifest mistaleel toccurred.

39 The sequence of orders placed by the sgaandiff in the short space of an hour and a
half deserves some mention. He offered no plaustgbanation for the series of orders
which he placed while he was in communication i other plaintiffs, other than stating
audaciously that he had to “buy a lot to sell atoget a lot”.

40 When the fourth plaintiff responded to thstfplaintiff's mass e-mail, he copied his
response to the second plaintiff. His communicatimtith the fifth plaintiff, a lawyer, on the
efficacy of the terms and conditions also lead

to the ineluctable conclusion that he harbourededies whether this astoundingly good deal
would be honoured when the error was discoveredrelban be no other reasonable
explanation.

41 The second plaintiff seems to have redefthedacts to achieve his objective in these
proceedings. He was opportunistic in effectingguschases, active in co-ordinating with the
other plaintiffs on the eventful morning, and ecomal with the truth in his evidence.



The third plaintiff

42  Mark Yeow Kinn Keong has a Bachelor of Scee(Economics) degree from the
University of London. He is 32 years old and cortdings own network marketing business.
He also participates in multi-level marketing ofBér aromatherapy products. He worked
for a short period in the IT Project Developmematément of the Standard Chartered Bank,
where he became acquainted with the first plainfiffe first plaintiff introduced him to the
other plaintiffs. His girlfriend, Tan Cheng Pengjaiso a director and shareholder of the
company in which he has a stakeholding with thet &ind second plaintiffs

43  After receiving a call from the first plaffitat about 2.00am informing him that he had
“found an opportunity to make money as there waarhitrage position to be achieved for
some Hewlett Packard printers”, the third plaindiffly accessed his e-mail and visited the HP
website. Having ascertained that the laser printex being advertised at $66, he decided to
undertake further online searches through “Yahoo’and “Ebay.com”. He confirmed
through these searches that the usual price dasee printers was in the region of US$2,000.

44  He made his first purchase of ten lasert@rénat about 2.42am. He placed another order
for a further 150 printers at 3.14am, followed ptfurther orders for 300 printers each at
about 3.56am and 3.59am. Altogether he soughtrichpse 760 units, the largest number of
orders placed by anyone between 8 and 13 Janu@By P& opted to pay for all his purchases
by cash on delivery.

45 The most telling aspect of the third pldfistievidence is his admission that he made
Internet searches relating to the pricing of tisetarinter, immediately after he was
contacted by the first plaintiff. He claimed he wehto find out how much profit he could
make. In other words, he really wanted to ascettarirue price of the laser printer.

46 He was therefore aware, even before he miadest purchase, that the actual price of
the laser printer was in the region of US$2,008. ¢tedibility on the material points was
dubious, at best. On the issue of his actual kndgdeand communications with the other
plaintiffs at the material time, | found his evidenunsatisfactory.

47  Not content with making his own purchaseswbke up his brother and transacted 330
units on his behalf. Added to his own purchasega®f units, he was effectively responsible
for the purchase of 1,090 laser printers. This tttwted more than a quarter of the total
number of laser printers ordered. It appears thavds also in touch with the fifth plaintiff as
evidenced by an e-mail sent later that morninghiyfifth plaintiff to both him and the second
plaintiff containing researcbn what companies who had made similar Internetrerdid
There was no satisfactory reason for the genegti®é-mail (see [67hfra). In the final
analysis, it would appear that the likely existeatan internal error in pricing was clearly
within his contemplation. His Internet researcmalevould have confirmed that. The number
of orders he placed was nothing short of brazen.

48 The third plaintiff annexed to his affidathe transcript of the Channel NewsAsia report
where he was quoted. The transcript states thahitteand the fifth plaintiffs “saw a great
opportunity and grabbed it”. This is much closettte truth than the picture he has tried to
paint in these proceedings. He also claimed to kalked to “buyers in the market” about
reselling the laser printers and that the failorpriocure the units would tarnish his
reputation. This assertion is patently untrue. €veere no such discussions with potential
buyers.



49 Tan Cheng Peng’s brief evidence did nolyesisist the third plaintiff. In any event, it
does not appear that she disclosed the whole @futthat she knew. It is pertinent to note that
she placed orders for 32 laser printers includidgi2its she ordered on behalf of her sister.

The fourth plaintiff

50 Ow Eng Hwee, 29 years old, is another ndtwimarketing entrepreneur. He holds an
accounting degree from NTU. He worked in an acdagrfirm, Ernst and Young, for three

years. He has incorporated an Internet businessdidcupid” in which the second plaintiff

has an interest. This is an online dating and mataking service. He was also a partner in
what is described as a printing business.

51 The fourth plaintiff received a phone cadim the second plaintiff at about 2.00am,
informing him that there was money to be made ttinaine purchase of laser printers. The
fourth plaintiff duly accessed the e-mail the setphaintiff had sent him pursuant to their
conversation. After establishing from the web pabeasthe price quoted for the laser printer
was indeed $66, he proceeded to make searcheglthsearch engines like Yahoo and
visited the website of “Hardware.com”. He too affed from his searches that the normal
price of the laser printer was in the region of 2890.

52 He then called the second plaintiff on faadphone and informed him that he intended
to purchase 50 laser printers. He placed hisdidér for 50 units at about 2.58am, and his
second order for another 50 units at 3.22am, abatugh the HP website. Upon accessing
the Digilandmall website and confirming that thenper was offered there at $66 as well, he
placed a further order for 25 laser printers thtotitat website at about 3.29am. The payment
mode opted for was cash on delivery. At 4.16amlaegol another order for one laser printer,
by credit card, on the HP website. When notified satisfied that this transaction was
successful as well, he placed a final order atah®for ten laser printers on the HP website,
charging this to his credit card. At 4.15am, het senemail to the first plaintiff, copied to the
second plaintiff, with a happy emoticon followingheck out the prices here” (see [19]

supra.

53 He claimed that seeing the same price oDiggandmall website confirmed his view
that there “had been no mistake”. After placingdesond order, he admitted making further
searches on the Internet “to fortify my view thae price of the $66 per printer was not a
mistake” He was also the only plaintiff who placedorder on the Digilandmall website.
After the defendant intimated that it would notdsdivering the laser printer, he sent an e-
mail excoriating it, assertingter alia:

Myself, and other people who have been disappoioyegbu decision, will definitely spread
word of the company’s lack of honour and integtdyeveryone we know and all over the
internet! Imagine the effect of this negative paityi on your future sales! As such, | would
strongly appeal to you to reconsider your decision.

In evidence he explained his conduct in the follgyumanner:
| felt that | had done all that was conceivablyhiitmy means to ensure that the Price was

not a mistakel even went to both the HP Web-Site as well ashlgilandMall Web-site to
see if the prices were the same. [emphasis added]



54  The fourth plaintiff admits that he had etamed the idea at the material time that the
price posting could have been an error. To thadrdgxhis evidence that he subsequently
dismissed the notion altogether is unacceptableapipears to have been in constant
communication with the second plaintiff and to haeeeived and read the mass e-mail from
the first plaintiff after he placed his first puage order. When giving evidence, he struck me
as cautious, taking great pains to convey the isgioa that his numerous online enquiries
that morning were routinely carried out without aegl inkling that an error had occurred.
He claims visitingjnter alia, the “Epinions” and “Hardwarezone” websites, amoligh it
appears that there was at the material time a sBsmu thread on the error on the
“Hardwarezone” website, the fourth plaintiff deniealving seen this. He subsequently sent
the web link to the “Epinions” website to the fiestd second plaintiffs.

55  The fourth plaintiff is technologically sgvand runs an Internet business with the
second plaintiff. He appeared to be consummatehylif@ with Internet practices and was
forced to concede that he thought it was “weirdd &musual’ when he saw the number “55”
on the relevant webpages in place of the actualymiodescription. Again he attempted to
minimise the impact of these observations by saliagubsequent searches erased all such
doubts. To my mind, the confirmation through thbsaguent searches that the actual price of
the laser printer was, in fact, US$2,000 wouldnfthing, have affirmed his belief that an
error had occurred.

56 He vacillated throughout his evidence betwae@ropensity to embellish his evidence on
the one hand and to hold back on the other. Hdegne pertaining to the material points of
knowledge and his communications with the otheingifés lacked credibility.

The fifth plaintiff

57 Malcolm Tan is 30 years old and a practisidgocate and solicitor. He commenced
practice in 2000 and currently practices with @ firm representing the plaintiffs in this
action. Prior to this he was an associate in thedlattual Property and Technology
Department of Allen & Gledhill. He is also parttbke Bel-Air network. He admitted in cross-
examination to being the lawyer for “this grouppefople” when they had “questions like
these” in the present proceedings. Indeed he hadiuct of significant phases of these
proceedings on behalf of the plaintiffs.

58 The fifth plaintiff was first informed by ¢hsecond plaintiff at about 2.30am about cheap
laser printers being available for purchase. Heived this information through an sms
message. After further sms exchanges, the secantifflcontacted the fifth plaintiff on his
mobile phone, urging him to return home to accke®tmail message he had just sent.

59 Upon duly accessing the HP website throbghhtyperlink sent to him by the second
plaintiff, the fifth plaintiff ascertained that thaser printer was priced at $66. He claims he
then accessed the US HP website either througloadlé” web search engine or by
“abbreviating the url” of the HP website.

60 Prior to placing his order, he was againacted by the second plaintiff. The second
plaintiff made an enquiry as to the terms and dimis governing purchases through the HP
website while the fifth plaintiff was perusing thenditions of the Digilandmall website.
After the second plaintiff read out some of thertgmand conditions he had found, the fifth
plaintiff told him that the contract was bindingaspa successful purchase order being
received.



61 The fifth plaintiff placed an order for 1@&er printers at about 3.51am.

62 Like the second plaintiff, the fifth plaifitplayed a pivotal role in the events leading to
these proceedings. As a lawyer, he appears tolleareindispensable in the plaintiffs’
attempts to hold the defendant to the “bargain”wés also involved in initiating the Channel
NewsAsia report (see [78] and [78fra).

63 Itis pertinent he too made web searchexjube “Google” search engine. He claimed
that when he could not find the identical modetlon US HP website he had assumed
initially that the laser printer might be obsolated was therefore being off-loaded cheaply at
$66. When pressed as to whether he visited othesites, he said he could not confirm that
one way or the other. | find it inconceivable, &y she least, that the fifth plaintiff would have
placed an order for 100 laser printers withoutdbeviction that it was in fact a current
market model with a real and substantial resaleevafter all, what would he do with 100
obsolete commercial laser printers?

64  The fifth plaintiff was vague and tentatimamany crucial aspects of his evidence. Yet
in other aspects, he could recollect, with cryskaar precision and clarity, details of what had
transpired. It seems to me that he was tryingitorthis evidence to fit neatly within the legal
parameters of the plaintiffs’ case. | was neith@priessed nor convinced.

65 He was particularly circumspect in recountas communications with the second
plaintiff. It appears there were a series of smsgages between them and at least a few
telephone discussions while the purchases werg lediacted. Though both of them admit to
having had discussions about the website termganditions governing the purchases, they
deny that there was any discussion between theavemthe possibility of an error having
taken place. In the fifth plaintiff's affidavit edence, he asserted emphatically and
unequivocally that “at no point did | ever thinkatithe price of the printers were a mistake”. |
cannot accept that. The fifth plaintiff, even if in@d not been alerted by the second plaintiff,
would have instinctively appreciated the existeoice manifest error without any prompting
whatsoever.

66 The fifth plaintiff also gave evidence tkta¢ next morning, when he logged on his
computer, he noted that a Hong Kong lawyer frigbakal Toh, was also logged onto her
computer. This, by an uncanny coincidence, wasdnee person whom he had intended to
consult in the resale of the laser printers — &ttt he had discussed with the second
plaintiff earlier that morning. Quite apart fromgtsingularly precise timing, his exchange
with Ms Toh is noteworthy for the following reasamhen he told her about the various
concluded purchases of the laser printers, she diatedy “thought it was a mistake” and that
HP would not honour the contracts. In my view fiigher undermines the essence of the
plaintiffs’ case — that they never contemplated tha pricing was a mistake. Any reasonable
person, given the extent of the knowledge and médion the plaintiffs were armed with,
would have come to a similar conclusion.

67 Ms Toh subsequently did some research ondoompanies which had committed
similar mistakes over the Internet handled therafeh. When pressed why he asked Ms Toh
to do this research, the fifth plaintiff's respongas unsatisfactory. He claimed that he had
not asked her to do the research and that shedraitindependently. Be that as it may, the
fifth plaintiff, soon after he received Ms Toh'ssearch, shared the information with the
second and third plaintiffs. Soon after, the se¢émdd and fifth plaintiffs took their claims to
the media.



The sixth plaintiff

68 Yeow Kinn Oei is 29 years old and the brotifehe third plaintiff. He is currently
employed as an accountant in an accounting firmste: Young.

69 The sixth plaintiff was awakened by his best the third plaintiff, at about 3.00am. The
third plaintiff informed him that laser printers mebeing sold at $66 each and that these laser
printers could be sold at “a much higher price alaotnousand plus”. The sixth plaintiff told

his brother to order some for him, without specifyhow many laser printers he wanted or
how he intended to pay for the laser printers.

70  The third plaintiff proceeded to place osden behalf of the sixth plaintiff on the HP
website. The initial order for 30 laser printerssvpdaced at round 3.45am while the second
order for 300 units was placed at around 3.53am.pdyment mode selected by the third
plaintiff was cash on delivery.

71 The sixth plaintiff's position can be dealth very briefly. Given that he left everything
in the third plaintiff's hands, his legal positie) to that extent, identical to the third
plaintiff’s.

The purchase transactions

72 To effect the purchase transactions ondhpactive websites, the plaintiffs had to
navigate through several web pages. In terms aindiogical sequence, the initial page
accessed was the shopping cart, followed by cheakaier particulars, checkout-order
confirmation, check-out payment details and paymenhether by cash on delivery or by
credit card. In the final stage of the proces®rdfte payment mode was indicated, each of
the plaintiffs was notified “successful transactionyour order and payment transaction has
been processed”. Upon completing this sequench,@dabe orders placed by the plaintiffs
was confirmed by automated responses from the cégpavebsites stating “Successful
Purchase Confirmation from HP online”. The fourthiptiff's single transaction with the
Digilandmall website was confirmed by a similar@uated response stating “Successful
Purchase Confirmation from Digilandmall”.

73  The sixth plaintiff's orders did not receivatching confirmations from the defendant
as his e-mail box was full. There is no questiawéver, that he placed the orders, that these
orders were received by the HP website and thagdhee automated response sent to the
other plaintiffs was sent out to him.

74 Under product description on each webpagead of the actual description of the laser
printer which in this case should have been “HP0#660lor LaserJet 46007, only the
numerals “55” appeared: this was the result of Sdmao’s earlier inadvertent input. There
was also no indication that the product was beaid sn promotion. Promotions would be
indicated by a “P” inside a yellow circle next teetproduct in question. The product
descriptions in all the other pages of the respedtiebsites, at the material time, carried a

full detailed description of all advertised prodiict

75 Each of the automated confirmatory e-mapomses carried under “Availability” of
product the notation “call to enquire”. The web pamntitled “checkout — order confirmation”
had a notation stating “the earliest date on wirehcan deliver all the products to you is
based on the longest estimated time of stock diblilaplus the delivery lead time”. The



shopping cart website page carried the insertiafl to enquire” under the heading
“Availability” of product. In addition, each of theonfirmatory e-mail responses states at the
outset:

[W]e will be calling you in the near future to dedr the products to the address shown below.
You may find the status of your order by callingaigphone number given) ... Special
instructions: Please call to advise delivery daig @me.

76 On Monday, 13 January 2003, at about 9.1%amemployee of the defendant received a
call from a prospective customer inquiring whettier defendant was aware of the posted
price of $66 for the laser printers on the HP wigbsi was only then that the defendant
promptly took steps to remove all references tddker printer from all three websites.

Media reports after the discovery of the mistake

77 Soon after the defendant informed the pfésrthat they did not intend to deliver the
laser printers, the plaintiffs took their claimsthe press. In &traits Timeseport dated

15 January 2003 captioned “$66 printer error —yaggstomers seek lawyer’s help”, it was
reported that the second plaintiff, described asetvork marketer” had on 13 January at
about 2.00amstumbled upon a offer he could not believ&6 for a Hewlett Packard laserjet
printer that normally sells for $3,854 before GSThe relevant text reads:

WHILE surfing the Net at about 2 am on Monday, MnTWei Teck stumbled upon an offer
he could not believe $66 for a Hewlett Packard laserjet printer ti@imally sells for $3,854
before GST.

[emphasis added]

78 In a Channel NewsAsia report datelined Xdey 2003, it was reported that:

Two of the customers, Mark Yeow and Malcolm Tanjehalready spoken to their lawyers.

The businessmesaw a great opportunity and grabbed-iplacing an order for 1,000
printers.

Mr Yeow said: ‘After we ordered, the very next day, some of us baen gone up to talk to
buyers in the market about the units. So it's gaoge our reputation at stake, we thought
we had a successful transaction.

They want Digiland to honour the deal or at leastdmpensate them.

Mr Tan said: “As long as we get oi¢] equitable compensation, we should be able topdcce
lesser terms, but that’s just under consideratsowell.”

[emphasis added]

79 The second, third and fifth plaintiffs trigreeir best to distance themselves from the
guotes attributed to them. As the reports conttgmbctions of their present evidence, they
have indirectly tried to cast doubt on the accurafce reports in so far as the reports
referred to them. | found their attempts to playwddhe impact of the statements which they
had, to all intents and purposes, willingly andluiately made earlier, unconvincing. While



it is possible that the reporters could have egetsome latitude in penning the reports, they
would in essence be conveying, at the very leastngaries and impressions of their
interviews with the second, third and fifth plaiffgi | am not prepared, after full
consideration, to assume that the reporters misqube facts. The plaintiffs could not
coherently explain why neither they nor their lavgykad not attempted to correct the press
reports at the material juncture. Most telling bbf lanote that the first to fifth plaintiffs
exhibited identical reports in each of their affida without any qualification whatsoever.

Amendments after conclusion of submissions

80 Upon the conclusion of submissions, | dedatounsel to appear before me. Two issues
had arisen. The first issue dealt with referencadarby the plaintiffs to certain embargoed
material. This was summarily resolved. The secsnada was raised by me and touched upon
contentions made by both parties in their writtebrsissions. While these contentions were
well within the scope of the evidence adduced &ed tespective lines of cross-examination,
they appeared to transgress their respective pigadi invited both parties to indicate if they
wished to amend their pleadings. Both parties esga@ that they wished to effect
amendments to mirror evidence that had been addaodbd proceedings. Neither party
raised any objections. Plaintiffs’ counsel indichtleat they wanted to further particularise the
sixth plaintiff's purchase orders. Defence coumseéicated that he wanted to regularise the
position on the agency relationship between third sixth plaintiffs which had been thrashed
out during cross-examination; he also wished taglkedditional particulars of the respective
plaintiffs’ actual knowledge of or belief in a mage having occurred, which had emerged
both before and during the hearing. | granted leamoth parties to file applications to
amend the pleadings.

81 Plaintiffs’ counsel thereafter responded eatmt curiously. They proceeded to file
their amendments to the statement of claim asifdehad already been given. However, at
the actual hearing of the applications, plaintifeunsel opposed any amendments
whatsoever to the defence and sought leave to withthe plaintiffs’ earlier unilateral
amendments. The reason for this inconsistent carsidutaced later.

82 The plaintiffs strenuously opposed the da#er’'s amendments principally on the
ground it was made at a late juncture. Furtherntbes relied on a passage fr@mgapore
Civil Procedure 2003Sweet & Maxwell Asia, 2003) at para 20/8/47 thsderts:

At the trial leave to amend particulars will asuberbe refusedMoss v Malingg41886)
83 Ch D 603).

83 The defendant maintained that there wademoent of surprise and/or prejudice arising
from the amendments. The purpose of the amendmestsnerely to regularise the pleadings
and indeed they went no further than to summangteace and submissions that had already
been raised.

84 It is axiomatic that a court will generallg cautious if not reluctant to effect any
amendments once the hearing has commenced; eversmonce the evidential phase of the
proceedings has been completed. Lord Griffithketteman v Hansel Properties LittB87]

AC 189 at 220 stated:



[T]o allow an amendment before a trial begins igegdifferent from allowing it at the end of
the trial to give an apparently unsuccessful ded@hdn opportunity to renew the fight on an
entirely different defence.

85 Having stated the general rule, it is impeeghat the rationale underlying this
approach be understood. Rules of court which amnirte facilitate the conduct of
proceedings invariably encapsulate concepts ofgohar@l fairplay. They are not mechanical
rules to be applied in a vacuum, devoid of a canxsetting. Nor should parties regard
pleadings as assuming an amoeba-like nature, dudeep constant reshaping. Rules and
case law pertaining to amendments are premised agltiaving even-handedness in the
context of an adversarial system by:

(@) ensuring that the parties apprise each @theéithe court of the essential facts that they
intend to rely on in addressing the issues in cwetrsy or dispute;

(b) requiring that an amendment should be agédnd in the usual course of events, at an
early stage of the proceedings, to ensure thatirprise or prejudice is inflicted on or caused
to opposing parties;

(c) requiring careful consideration whether anyendments sought at a late stage of the
proceedings will cause any prejudice to the opmpparty. Prejudice is to be viewed broadly
to encompass any injustice and embraces both proaleghd substantive notions;

(d) recognising that while a costs award agdhmsiparty seeking late amendments can
frequently alleviate any inconvenience caused,itfag not always be appropriate;

(e) taking into account policy considerationsttfequire finality in proceedings and proper
time management of the courts’ resources and stihgd&rom time to time there will be
cases where this is an overriding consideration.

In short, where does the justice reside? Therenstant tension in our legal system to
accommodate the Janus-like considerations of fesraed finality.

86 In cases where the facts raised in the m@gpamendments have been addressed during
the evidence and submissions and, particularlyrevtiee opposing side has also had an
opportunity to address the very same points, tbanehardly ever be any real prejudice. The
pleadings, in such instances, merely formalise whalready before the court. As a matter of
fairness, allowing amendments at a late stage dhaually go hand in hand with granting
leave to the other party to adduce further evidececessary. Altogether different
considerations may arise if a party, at a lateestageks through an amendment to adduce
further evidence to support that same amendmeobu#t is not likely to take a sympathetic
view of such manner of amendment. The point iggetiea chasm between a clarification
amendment and a new or distinct issue being raitadater stage.

87 It appeared to me that the extract f@imgapore Civil Procedure 2008lied on by the
plaintiffs was blindly lifted from earlier editionsf the English White Book without any
consideration as to how it dovetails with the pnesocedural climate. It has been pithily
said that the rules of procedure should be vieveea lmandmaiden and not a mistress, to be
slavishly followed. To assert that as a “rule” Medo amend particulars will be refused, is
both illogical and incorrect. In principle, thererio difference between amending particulars
and amending say, a cause of action, defence ootaey part of substance in a pleading. The



essential point remains: will prejudice be causeti@ are any policy considerations called
into play.The essence is not so much in the nature of thedment but rather in the
consequences flowing from any amendment to thelipigs There is often, but not
inexorably, a co-relationship between the timingewlhe amendment is sought and the
adverse consequences for the other party. Thetteamendment, the greater the adverse
consequences.

88 The fact that the amending party has bew®ly & even negligent is a factor that a court
can (and in some egregious cases, should) takaactmunt but this is by no means a decisive
factor f Ketteman v Hansel Propertje3 he current general approach is correctly stated
Professor Jeffrey Pinsler&ngapore Court Practice 20qBexisNexis, 2003) at para 20/5/7:

An amendment may be allowed even after both panaes made their closing submissions.

89 Inthe circumstances, | had little hesitaiio allowing the amendments sought by the
defendant. There was no element of surprise ougieg to the plaintiffs as the points raised
had already been developed by the defendant andssgdl by the plaintiffs. Leave was also
given to the plaintiffs to adduce further eviderni€éhey so desired. | must add that | did not
really think this was necessary and subsequent&eenfirmed my perception. It became
apparent that the plaintiffs’ misplaced reliancelom extract earlier cited probably also
explained their singularly odd conduct in applyfogamendments, only to withdraw their
application later in attempting to deny the deferidan opportunity to amend its pleadings.
The plaintiffs are, however, entitled to the cdsth@ amendments, in any event, which | fix at
$1,000. They are not entitled to the costs of thesequent brief hearing, for reasons | now
deal with summarily.

90 After leave was granted to amend the defeaeh of the plaintiffs filed a further short
affidavit refuting knowledge of the mistake relgtito pricing. In addition, Tan Cheng Peng,
the girlfriend and business associate of the hliathtiff, filed an affidavit detailing her
communications with him. The affidavits did not ad/thing new. If anything, certain
portions of the affidavits raised even more dowatttsut the plaintiffs’ credibility. The
plaintiffs and the defendant later reached an agee¢ to dispense with any further oral
evidence, save for that of Tan Cheng Peng. Hereecil was inconsequential and did not
assist the plaintiffs.

Applicable legal principles
Internet contracts

91 There is no real conundrum as to whethetractual principles apply to Internet
contracts. Basic principles of contract law congita prevail in contracts made on the
Internet. However, not all principles will or cappy in the same manner that they apply to
traditional paper-based and oral contracts. Inisartant not to force into a Procrustean bed
principles that have to be modified or discarde@mvbonsidering novel aspects of the
Internet.

92 The Electronics Transaction Act (Cap 88,91B@v Ed) (“ETA”) places Internet
contractual dealings on a firmer footing. The EBAessentially permissive. It does not
purport to regulate e-commerce but attempts tditate the usage of e-commerce by equating
the position of electronic records with that ofttan records, thus elevating the status of
electronic signatures to that of legal signatugesition 11 of the ETA expressly provides that



offers and acceptances may be made electroni&alstion 13 of the ETA deems that a
message by a party’s automated computer systeimateg from the party itself. The law of
agency and that pertaining to the formation of @it are expressly recognised in s 13(8) of
the ETA as continuing to apply to electronic traras. This provision acknowledges that
the essential framework of an electronic contraetds to be considered in the usual manner,
in other words, principles of contract formationnsideration, terms and conditions, choice
of law and jurisdictional issues need to be exahine

93 Website advertisement is in principle ndedént from a billboard outside a shop or an
advertisement in a newspaper or periodical. Thetredand potential response(s) to such an
advertisement are however radically different. iPlg@an advertisement on the Internet is
essentially advertising or holding out to the waatdarge. A viewer from any part of the
world may want to enter into a contract to purcheapeoduct as advertised. Websites often
provide a service where online purchases may benacffect the Internet conveniently
integrates into a single screen traditional adserg, catalogues, shop displays/windows and
physical shopping.

94  Historically, the common law has recogniaacanomaly in the contractual features
pertaining to a display of goods for sale. The goaek not on offer but are said to be an
invitation to treat. The prospective buyer has ttkenan offer to purchase which is then
accepted by the merchant. While this is the gerpratiple for shop displays, it is open to a
merchant to offer by way of an advertisement thehaaics of a unilateral or bilateral
contract. This is essentially a matter of language intention, objectively ascertained. As
with any normal contract, Internet merchants havieet cautious how they present an
advertisement, since this determines whether theragement will be construed as an
invitation to treat or a unilateral contract. Lodgeguage may result in inadvertently
establishing contractual liability to a much widange of purchasers than resources permit.

95 The known availability of stock could beiamportant distinguishing factor between a
physical sale and an Internet transaction. In sl sale, the merchant can immediately

turn down an offer to purchase a product that lees ladvertised; otherwise he may be
inundated with offers he cannot justify. Indeed thppears to be the underlying rationale for
the unique legal characteristics attributed toraitation to treat; se€rainger & Son v
Gough[1896] AC 325 at 333—-334ss0 Petroleum Ltd v Commissioners of Customs &
Excise[1976] 1 All ER 117 at 126. If stock of a prodiets been exhausted, a prospective
purchaser cannot sue for specific performance rag@s as he has merely made an offer that
has not been accepted by the merchant.

96 In an Internet sale, a prospective purchiasaot able to view the physical stock
available. The web merchant, unless he qualifis®fier appropriately, by making it subject
to the availability of stock or some other conditjorecedent, could be seen as making an
offer to sell an infinite supply of goods. A prospee purchaser is entitled to rely on the
terms of the web advertisement. The law may notyragondition precedent as to the
availability of stock simply to bail out an Intetnmaerchant from a bad bargaanfortiori in

the sale of information and probably serviceshassame constraints as to availability and
supply may not usually apply to such sales. Thexa the supply of information is
limitless. It would be illogical to have differeapproaches for different product sales over the
Internet. It is therefore incumbent on the web rhant to protect himself, as he has both the
means to do so and knowledge relating to the avhilaof any product that is being
marketed. As most web merchants have automatedasefresponses, they need to ensure
that such automated responses correctly refleatititentions from an objective perspective.



Errors may incur wholly unexpected, and sometinsward, consequences as these
proceedings so amply demonstrate.

97 Different rules may apply to e-mail trangats and worldwide web transactions. When
considering the appropriate rule to apply, it statedreason that as between sender and
receiver, the party who selects the means of conuation should bear the consequences of
any unexpected events. An e-mail, while bearingesemmilarity to a postal communication,

is in some aspects fundamentally different. Furtteee, unlike a fax or a telephone call, it is
not instantaneous. E-mails are processed throughrserouters and Internet service
providers. Different protocols may result in messagrriving in an incomprehensible form.
Arrival can also be immaterial unless a recipiatesses the e-mail, but in this respect e-mail
does not really differ from mail that has to be g Certain Internet service providers
provide the technology to inform a sender that asage has not been properly routed. Others
do not.

98 Once an offer is sent over the Internetstraer loses control over the route and
delivery time of the message. In that sense,akis to ordinary posting. Notwithstanding
some real differences with posting, it could beuadycogently that the postal rule should
apply to e-mail acceptances; in other words, thatacceptance is made the instant the offer is
sent. In accordance with s 15(1) of the ETA, acegt would be effective the moment the
offer enters that node of the network outside tharol of the originator. There are, however,
other sound reasons to argue against such a rtdganr of the recipient rule. It should be
noted that while the common law jurisdictions coaé to wrestle over this vexed issue, most
civil law jurisdictions lean towards the recipiente. In support of the latter it might be
argued that unlike a posting, e-mail communicatekes place in a relatively short time
frame. The recipient rule is therefore more coneenand relevant in the context of both
instantaneous or near instantaneous communicatimwithstanding occasional failure,

most e-mails arrive sooner rather than later.

99 Like the somewhat arbitrary selection ofplstal rule for ordinary mail, in the ultimate
analysis, a default rule should be implementedéotainty, while accepting that such a rule
should be applied flexibly to minimise unjustndssthese proceedings, it appears that the
purchases made by the sixth plaintiff were not aquanied by a corresponding receipt of
acceptances, as his e-mail inbox was full. Notwethgding, the defendant does not take issue
with this as the sixth plaintiff's orders were re@el and the appropriate automated responses
generated. In light of this, the parties did nadrads me on the issue of when the contract was
formed, though this appears to be a relevant idepending on which rule is adopted. In the
absence of proper and full arguments on the isbudich rule is to be preferred, | do not

think it is appropriate for me to give any defindiviews in these proceedings on this very
important issue. It can be noted, however, thatenil5 of the ETA appears to be inclined in
favour of the receipt rule, commentaries indicat it is not intended to affect substantive
law. It deals with the process rather than the tauge of how to divine the rule.

100 There is however another statute that ougbeé tiaken into consideration in determining
the appropriate default rule in e-commerce transast The Vienna Sales Convention (“the
Convention”) applies in Singapore as a consequehttee Sale of Goods (United Nations
Convention) Act (Cap 283A, 1996 Rev Ed). Articled@4he Convention states:

For the purposes of this Part of the Conventiomféar, declaration of acceptance or any
other indication of intention “reaches” the addezsw/hen it is made orally to him or



delivered by any other means to him personalljsplace of business or mailing address or,
if he does not have a place of business or madlddyess, to his habitual residence.

It appears that in Convention transactions, theiptcule applies unless there is a contrary
intention. Offer and acceptances have to “reachhtnded recipient to be effective. It can
be persuasively argued that e-mails involving taatiens embraced by the Convention are
only effective on reaching the recipient. If thider applies to international sales, is it sensible
to have a different rule for domestic sales?

101 The applicable rules in relation to transandiover the worldwide web appear to be
clearer and less controversial. Transactions oefrsites are almost invariably instantaneous
and/or interactive. The sender will usually receavgrompt response. The recipient rule
appears to be the logical default rule. Applicatbisuch a rule may however result in
contracts being formed outside the jurisdictionaf properly drafted. Web merchants ought
to ensure that they either contract out of theiptcale or expressly insert salient terms
within the contract to deal with issues such aBaae of law, jurisdiction and other essential
terms relating to the passing of risk and paymeailure to do so could also result in
calamitous repercussions. Merchants may find ttaitracts formed in foreign jurisdictions
and therefore subject to foreign laws.

102 Inevitably mistakes will occur in the courdeelectronic transmissions. This can result
from human interphasing, machine error or a contlwnaof such factors. Examples of such
mistakes would include (a) human error (b) programgnof software errors and

(c) transmission problems in the communicationesyst Computer glitches can cause
transmission failures, garbled information or egaange the nature of the information
transmitted. This case is a paradigm example @reor on the human side. Such errors can
be magnified almost instantaneously and may beehaoddetect than if made in a face to face
transaction or through physical document exchangs bears the risk of such mistakes? It
is axiomatic that normal contractual principles lggqut the contractual permutations will
obviously be sometimes more complex and spreadageeater magnitude of transactions.
The financial consequences could be considerabke cdurt has to be astute and adopt a
pragmatic and judicious stance in resolving sushes.

103 The amalgam of factors a court will have tosider in risk allocation ought to include:
(@) the need to observe the principle of upmgdather than destroying contracts,
(b) the need to facilitate the transacting etetonic commerce, and

(c) the need to reach commercially sensiblet&ols while respecting traditional principles
applicable to instances of genuine error or mistake

It is essential that the law be perceived as embgdwationality and fairness while respecting
the commercial imperative of certainty.

Unilateral mistake

104 The creases over the theoretical approactidptan determining the existence of
contracts have for some time now been decisivelyad out in favour of the objective theory.
The most recent and authoritative pronouncemetttisnareafer Lord Phillips of Worth
Matravers inShogun Finance Ltd v Huds§2003] 3 WLR 1371 at [123]) states:



A contract is normally concluded when an offer magene party (“the offeror”) is accepted
by the party to whom the offer has been made (©fferee”). Normally the contract is only
concluded when the acceptance is communicatedebgftaree to the offeror. A contract will
not be concluded unless the parties are agreexi@msmaterial terms. There must be
“consensus ad idem”. Whether the parties have eshagreement on the terms is not
determined by evidence of the subjective intentibeach party. It is, in large measure,
determined by making an objective appraisal ofetkeéhanges between the parties. If an
offeree understands an offer in accordance withdtaral meaning and accepts it, the offeror
cannot be heard to say that he intended the wdrhis offer to have a different meaning. The
contract stands according to the natural meanirigeoivords usedhere is one important
exception to this principle. If the offeree knotwattthe offeror does not intend the terms of
the offer to be those that the natural meanindiefwords would suggest, he cannot, by
purporting to accept the offer, bind the offeroratgontract: Hartog v Colin & Shield4939]

3 All ER 566;Smith v Hugheg1871) LR 6 QB 597Thus the task of ascertaining whether the
parties have reached agreement as to the termsohfact can involve quite a complex
amalgam of the objective and the subjective andlwevthe application of a principle that
bears close comparison with the doctrine of estbggermally, however, the task involves

no more than an objective analysis of the wordsl bigethe parties. The object of the exercise
is to determine what each pamyended or must be deemed to hameended [emphasis
added]

In the Singapore context a similar approach has bdepted by the Court of Appeal in
Aircharter World Pte Ltd v Kontena Nasiorihd[1999] 3 SLR 1 at [30] and [31], and
Projection Pte Ltd v The Tai Ping Insurance Co [2801] 2 SLR 399 at [15].

105 It is not only reasonable but right that thgeotive appearance of a contract should not
operate in favour of a party who is aware, in theseof the law, of the true state of affairs
when, for instance, there is real misapprehensiotne part of the mistaken party and when
the actual reality of the situation is starkly alws. There cannot be any legitimate
expectation of enforcement on the part of the nastaken party seeking to take advantage of
appearances. Having said that, this exception atwstys be prudently invoked and
judiciously applied; the exiguous scope of thiseptmon is hecessary to give the commercial
community confidence that commercial transactioitlsaimost invariably be honoured when
all the objective contractual indicia are satisfi€te very foundations of predictability,
certainty and efficacy, underpinning contractuallotgys, will be undermined if the law

and/or equity expands the scope of the mistakepgorewith alacrity or uncertainty. The
rigour in limiting this scope is also critical togbect innocent third party rights that may have
been acquired directly or indirectly. Certaintycmmmercial transactions should not be trifled
with, as this will inevitably affect how commerciahd business exchanges are respected and
effected. The quintessential approach of the lato geserverather than taindermine
contracts. Palm tree justice will only serve teatjuncertainty into the law. In light of these
general observations, | now address the law oratandl mistake.

106 In the Singapore context, the first port df w&en confronted with issues of contract
law is inevitably Professor Andrew Phang’s treatis€heshire, Fifoot and Furmston’s Law
of Contract(2nd Singapore and Malaysian Ed, 1998). He classihistake in the following
manner at 386:

If attention is fixed merely on the factual sitwais, there are three possible types of mistake:
common, mutual and unilateral.



In common mistake, both parties make the same kaista
In mutual mistake, the parties misunderstand e#itdér @and are at cross-purposes. ...

In unilateral mistake, only one of the parties istaken. The other knows, or must be taken
to know, of his mistake. ...

When, however, the cases provoked by these fasituakions are analysed, they will be seen
to fall, not into three, but only two distinct ldgategories. Has an agreement been reached or
not? Where common mistake is pleaded, the presdraggreement is admitted. The rules of
offer and acceptance are satisfied and the pateesf one mind. What is urged is that, owing
to a common error as to some fundamental faciagineement is robbed of all efficacy.

Where either mutual or unilateral mistake is pleddibe very existence of agreement is
denied The argument is that, despite appearances, ihacereal correspondence of offer and
acceptance and that therefore the transaatiost necessarily be void

[emphasis added]

107 As the law now stands, mistakes that areuratdmental or which do not relate to an
essential term do not vitiate consent. Mistaketsrikgative consent do not inexorably result
in contracts being declared void. In some unusualimstances where a unilateral mistake
exists, the law can find a contract on terms inéehldly the mistaken party.

Must the unilateral mistake be known?
108 Chitty on Contract$28th Ed, 1999) vol 1 observes at para 5-035:

It is not clear whether for the mistake to be opeeat must actually be known to the other
party, or whether it is enough that it ought todn&aeen apparent to any reasonable man. In
Canada, the latter suffices.

109 This cautious statement Ghitty needs to be carefully reconsidered in the coraext
recent developments in this area of law. A steadyam of decisions from common law
courts indicate a measured but nevertheless distincremental willingness to extend the
scope of the exception to not just actual knowletdgeé deemed or constructive knowledge as
well.

110 InOT Africa Line Ltd v Vickers PId996] 1 Lloyd’'s Rep 700 at 703, Mance J held that
the objective theory ought not to apply if a pdrad knowledge that a mistake had occurred:

The question is what is capable of displacing #pgtarent agreement. The answer on the
authorities is a mistake by one party of whichdtteerknew or ought reasonably to have
known | accept that this is capable of including cirstamces in which a person refrains from
or simply fails to make enquiries for which theusiion reasonably calls and which would
have led to discovery of the mistake. But there litnave, at least, to be some real reason to
suppose the existence of a mistake before it doellithcumbent on one party ... to question
whether another party ... meant what he or she gatphasis added]

111 This approach appears to have been endorsdatiiit Prakash J iHo Seng Lee
Construction Pte Ltd v Nian Chuan Construction Bi@[2001] 4 SLR 407 at [84] where it
was also accepted that:



The test is an objective one based on what a raagoperson would have known in similar
circumstances.

She opined that situations where unilateral misteatbeen considered were those involving
“fraud or a very high degree of misconduct”. | agtieat this exception should be kept within
a very narrow compass. | would not however invdyiglguate the required conduct with
fraud. To confine this exception to instances atittr would make the concept of unilateral
mistake redundant. Unlike instances of fraud, witdeesaid fraud unravels the existing
contract, in instances of unilateral mistake, teey\existence of the contract is negatived —
there is no consensus. The essence of unilatesédkeiis the knowledge or deemed
knowledge of a mistake and though fraud may ofeepresent it is not an essential
ingredient. There are many different shades ofpspeactice or impropriety.

112 Phang ([106upra at 418) rightly observes:

It must be stressed that, in this context, a maakisn to have known what would have been
obvious to a reasonable person in the light ostireounding circumstances.

The same view is echoedHhalsbury’s Laws of Singaponsl 7 (Butterworths Asia, 2000) at
[80.164]. The non-mistaken party’s appreciatiort thare is no real offer on the contract’s
literal terms undermines the basis of the objedtia®ry and necessarily imports the lack of
subjective intention on the part of the mistakertypa

113 The English Court of Appeal @ommission for the New Towns v Cooper (Great
Britain) Ltd [1995] Ch 259, a case of common mistake, impditiecconcept of Nelsonian
knowledge and applied the framework of various gaties of knowledge outlined by Peter
Gibson J irBaden v Societe Genergleur Favoriser le Developpement du Commerce et de
I'Industrie en France SAL993] 1 WLR 509. While this case needs to betéeavith some
caution, as it appears to integrate concepts oflasvequity, | respectfully agree with the
approach in so far as it deals with deemed knovdellgtands to reason that if a party shuts
its eyes to the obvious, the party is being neitiwgrest nor reasonable, and ought to be
affixed with knowledge. It would be fair to say tlsaich a person should not have any
legitimate expectation that the contract in questudl be either respected or sanctioned by
court.

114 For good measure, | should allude that thetiffs in their written submissions concede
that “in order to establish that mistake is opgmtt common law, the defendant has to show
in this instant case that the plaintiffs each aetlial or constructivi&nowledge of the

mistaken pricing”.

The “snapping up” cases

115 There is a distinct line of cases within therow confines of unilateral mistake where
the common law has been resolutely disinclinechforee apparent contracts. The case of
Hartog v Colin & Shield$1939] 3 All ER 566 is incontrovertibly the leadimauthority in this
area. The defendants wanted to sell some hare tskthe plaintiffs. Unfortunately, they
mistakenly offered the price at so much per pounplace of so much per piece. All previous
discussions and negotiations between the parteepded on the basis of the price being
fixed at so much per piece. This was also the weat the trade. It was found that the
plaintiffs must have known or realised that theeoffid not express the true intention of the



defendants. The contract was held to be void bectngse was no consensus on the terms.
Singleton J held at 568:

The offer was wrongly expressed, and the defendantiseir evidence, and by the
correspondence, have satisfied me that the plaaaifld not reasonably have supposed that
that offer contained the offerer’s real intentidndeed, | am satisfied to the contrary.
[emphasis added]

116 The term “snapping up” was aptly coined by dain inTamplin v Jame§1880)

15 Ch D 215 at 221. The essence of “snapping &g”iti taking advantage of a known or
perceived error in circumstances which ineluctablggest knowledge of the error. A typical
but not essential defining characteristic of conaii¢his nature is the haste or urgency with
which the non-mistaken party seeks to concludenéract; the haste is induced by a latent
anxiety that the mistaken party may learn of thiereand as a result correct the error or
change its mind about entering into the contracthSonduct is akin to that of an
unscrupulous commercial predator seeking to takaradge of an error by an unsuspecting
prey by pouncing upon it before the latter has gpootunity to react or raise a shield of
defence. Typical transactions are usually but mediiiably characterised by (a) indecent
alacrity; and (b) behaviour that any fair-mindednooercial person similarly circumstanced
would regard as a patent affront to commerciapfay or morality.

117 It should be emphasised that this streamtbibaity is consistently recognised by all the
major common law jurisdictions. Despite the geneialvs expressed ihaylor v Johnson
(1983) 151 CLR 422 on equitable mistake, it seenisetgenerally accepted in Australia as
well, that this class of cases requires specialtimeand consideration. | drew counsel’s
attention taHalsbury’s Laws of AustraliéButterworths, 1992), vol 6 at para 110-5550 which
states:

A patrticular class of case which illustrates umitat mistake as to the terms intended, known
to the other party, is that in which an offer whigbuld be very advantageous to the offeree is
“snapped up” by the offeree. The terms of the ddier clear and unambiguous and the offeree
accepts the offer according to its true sehséjt must have been obvious (and known by the
offeree) that the offeror did not intend to makeoéfer in those terms.

Although a mistaken party will not often be abledtscharge the onus of showing that the
other partyknew or must have knowimat he or she intended terms different from émens of
the offer or acceptance, it is not a necessaryaiethat the party seeking to enforce the
contract has actively contributed to the other’'stake. The knowledge that the offer is not
meant according to its literal terms simply displathe objective theory of contract.

[emphasis added]

118 The Canadian courts have been the most amimenon law courts explicating and
developing this area of the law. In doing so, thppear to have also conflated equitable and
common law concepts. They have taken into accootht the English and Australian
authorities in distilling the jurisprudence in tlaigea. The decision of the British Columbia
Court of Appeal i25659 BC Ltd v 456795 BC L(ti999) 171 DLR (4th) 470 at [25] to [26],
is instructive:

25 The law of mistake was discussed in depthlblachlin CIBC irFirst City Capital
Ltd v BC Building Corg1989), 43 BLR 29 (SC). After referring to a serad leading cases,



including the often quoted decision of Thomson MaMaster University v Wilchar
Construction Ltd1971), 22 DLR (3d) 9 (Ont HCJ), Chief Justice Mchlin said at p 37:

One circumstance falling clearly within the equiegjurisdiction of the Court to relieve
against mistake is that where one party, knowintpefother's mistake as to the terms of an
offer, remains silent and concludes a contrachemtistaken term$olle, supra; Belle River
Community Arena v WJC Kaufman (®78), 20 OR (2d) 447, 4 BLR 231, 87 DLR (3d) 761
(CA). A party may not “snap at” an obviously mistakoffer:McMaster

It is not necessary to prove actual knowledge erptt of the non-mistaken party in order to
ground relief, a this context one is taken to have known what ehave been obvious

to a reasonable person in the light of the surroung circumstancesHartog v Colin and
Shieldg[1939] All ER 566 (KBD);McMaster University; Stepps Investmerstgpra Taylor,
supra.

In summary therefore, the equitable jurisdictiortted Courts to relieve against mistake in
contract comprehends situations where one party kvitows or ought to know of another’s
mistake in a fundamental term, remains silent araps at the offer, seeking to take
advantage of the other’s mistake. In such caseguld be unconscionable to enforce the
bargain and equity will set aside the contract

26 ... I respectfully agree with the reasoningbéw J irCan-Dive Services Ltd v Pacific
Coast Energy Cor1995), 21 CLR (2d) 39 (BCSC), where he said af 6%hat:

While | agree with what Madam Justice Mclachlindsso far as it goes, | do not believe she
intended to imply that there must be a consciokisggadvantage by one party of the other in
all cases. The element of constructive knowledgedapon what a reasonable person “ought
to know” is premised upon that person not beingscmus of the error. Thugihile the idea

of “snapping up” may well apply in cases one sig@ware of the other side’s error, | do not
think it can be applied literally in the construati knowledge caseRather, in my opinion,
constructive knowledge alone will suffice to invokeguity’s conscience

[emphasis added in bold italics]

119 It is apparent from this overview that the &#an courts have integrated through their
equitable jurisdiction the concept of common lavstake within the rubric of
unconscionability. This gives their courts a bread elastic jurisdiction to deal with
commercially inappropriate behaviour. The leadirzg&dian decision in this area is the case
of McMaster University v Wilchar Construction L{ti971) 22 DLR (3d) 9 which,

incidentally, was cited with approval by the Augtta High Court inTaylor v Johnson
Thompson J of the Ontario High Court appli¢airtog v Colin & Shield¢[115] suprg and

held that the parties were raad idemand found that no contract had been formed.

120 The widening of jurisdiction to embrace a loreguitable jurisdiction could well
encourage litigious behaviour and promote uncestairhis could account for the substantial
number of Canadian cases in this area of the I&ws. i$ in contrast to the English position
where after several decadeartog v Colin & Shieldstill remains thdocus classicusThere

are persuasive arguments against extending theditest of unconscionability to all mistake-
type situations. First, it is clear that the lifedoistralian and Canadian cases have broadened



their equitable jurisdiction on the strengthdagta attributable principally to Lord Denning. It
has been pointed out that the pedigree of thedsides is dubious, to say the least (see [128]
and [129]infra). Secondly, widening the scope of mistake, uriédter otherwise, under the
rubric of equitable mistake will, with its malle&ty, only encourage uncertainty and
litigation. It is germane to observe that nonehaf tases purporting to folloBolle v Butcher
[1950] 1 KB 671 have with any degree of clarityidefl the parameters of equitable mistake
in contradistinction to a common law mistake.

Relationship between law and equity

121 While my views here are not central to my sieaqi, the plaintiffs have adverted to this
relationship in a misguided attempt to derail teéedce on an arid pleading technicality. It is
asserted that since mistake had not been pleadmdeguitable defence, equity cannot be
invoked by the defendant. As for the common lawipifateral mistake, it is claimed that the
acid test for its application is not satisfied.

122 For now it appears that a mistaken party ecae two bites at the cherry. The bites,
however, may taste quite different and cause diffesensations. There are in this connection
two schools of thought.

123 One view maintains that the mistaken partyestirer attempt to have the contract
declared void at common law if the mistake is fundatal or radical, or alternatively seek a
remedy in equity, which could include rescissidrs postulated by many of the leading
treatises that equity has a broad church incorjmgyat more elastic approach and a court of
equity may rescind a contract, award damages d¢imited circumstances, fashion a remedy,
to suit the justice of the matter.

124 A number of decisions over the last five desaeimanating from several common law
jurisdictions even go so far as to suggest thdt thié integration of the courts of common law
and equity, equitable principles now hold sway trad earlier common law decisions need
reinterpretation. At the very least, it has beacdéully asserted that even when a mistake
does not result in “voiding” a contract through #pplication of common law principles,

there remains an independent doctrine of mistalteded in equity which justifies judicial
intervention. This view seems to suggest that las of equity invariably provide an

equally strong but more elastic second string ¢olibw.

125 The principal source of this view has beerdldenning MR. He seemed to suggest that
in a number of cases going as far backasdy v Lindsay1878) 3 App Cas 459, the
contracts in issue therein should be treated aslmihg voidable in equity: s&wolle v
Butcherat 692 Lewis v Averay1972] 1 QB 198 at 207 ardictain Magee v Pennine
Insurance Co Ltd1969] 2 QB 507 at 514 where he opined that:

A common mistake, even on a most fundamental matters not make a contract void at
law: but it makes it voidable in equity.

He somewhat muddied the authority of his obsermatly apparently accepting @Gallie v
Lee[1969] 2 Ch 17 at 33 (affirmed on appeaBaunders v Anglia Building Socidiy971]

AC 1004) that irCundy v Lindsayhere was no contract at all. Associated Japanese Bank
(International) Ltd v Credit du Nord SJA989] 1 WLR 255 at 266, Lord Denning MR’s
views were doubted and described as reflectingridividual opinion” by Steyn J (as he then
was).



126 The Australian courts appear to have relietherviews of Lord Denning MR iBolle v
Butcherto establish a wholly different doctrinal approachmistake and have purportedly
applied a fused concept of law and equity to tieda mistake. The High Court of Australia
in Taylor v Johnsomurportedly relied osolle v ButcherBell v Lever Brothers, Limited
[1932] AC 161 McRae v Commonwealth Disposals Commisgiésl1) 84 CLR 377, all

cases of common mistake, to suggest that in urallateistake a contracting party cannot
assert, by relying on his own mistake, that a @mttis void, notwithstanding the issue is
fundamental or known to the other side. It app&asiggest that even if an offer is “snapped
up”, the contract is not void. Put another wayt thecision seems to indicate that the effect of
a unilateral mistake is only to render a contraniorceable rather than void. | note that
Chitty at para 5-089, fn 25 sagely opines fhaylor v Johnsomoes not represent English
law, at least, where the other party knows thaisdake has been made.

127 The attempt to conflate the concept of comfaanmistake and the equitable
jurisdiction over mistake is understandable buhhjigontroversial. The other school of
thought views the approach outlined earlier withsiderable scepticism. It takes the view
that there is no jurisdiction in equity to rescendontract that is valid at common law, on the
basis of mistake. Slade, in a well reasoned anticitten not long afteSolle v Butchewas
decided, asserted:

In general, it is submitted that there are no cagesh support the proposition that in cases of
unilateral mistake, V [the party who wants the cacitdeclared void] may obtain this relief
where the contract is not void at law and thereld&ss no misrepresentation. The most that
the court can do in these circumstances is to edfughe party who wants to enforce the
contract] specific performance, which lies in thecdetion of the court and will probably be
refused where E has been guilty of some degrekavpgractice. Once again, however, this
does not deprive E of his legal remedies; nor doegil V if he wishes to recover property
which he may have transferred under the contract.

[“The Myth of Mistake in the English Law of Contta¢1954) 70 LQR 385 at 396].

128 The most significant judicial pronouncemerggmrting this view emanates from the
recent English Court of Appeal (Breat Peace Shipping Ltd v Tsavliris Salvage
(International) Ltd[2003] QB 679, a case of common mistake. Lordlipkibf Worth
Matravers MR observed in a withering analysis &6]1[157], [160] and [161]:

Thus the premise of the equity’s intrusion into dfiects of the common law is that the
common law rule in question is seen in the pardicaase to work injustice, and for some
reason the common law cannot cure itself. Butdlifscult to see how that can apply here.
Cases of fraud and misrepresentation, and undluentde, are all catered for under other
existing and uncontentious equitable rules. Webafhgconcerned with the question whether
relief might be given for common mistake in circdamces wider than those stipulatedil
v Lever Bros Ltd1932] AC 161. But that, surely, is a questiori@&here the common law
should draw the line; not whether, given the comna@nrule, it needs to be mitigated by
application of some other doctrinehe common law has drawn the line in Bell v LeveisB
Ltd. The effect of Solle v Butcher [1950] 1 KB & hot to supplement or mitigate the
common law: it is to say that Bell v Lever Bros Wwals wrongly decided.

Our conclusion is that it is impossible to recom8blle v Butchewith Bell v Lever Bros Ltd
The jurisdiction asserted in the former case hasleegeloped. It has been a fertile source of
academic debate, but in practice it has giventasehandful of cases that have merely



emphasised the confusion of this area of our juudgnce. ... If coherence is to be restored to
this area of our law, it can only be by declarihgttthere is no jurisdiction to grant rescission
of a contract on the ground of common mistake whtgaecontract is valid and enforceable

on ordinary principles of contract law.

... In this case we have heard full argument, whig$ provided what we believe has been the
first opportunity in this court for a full and maguconsideration of the relation betwezsil v
Lever Bros Ltd1932] AC 161 andolle v Butcherln the light of that consideration we can
see no way th&bolle v Butchecan stand wittBell v Lever Bros Ltdin these circumstances
we can see no option but so to hold.

We can understand why the decisiomB#ll v Lever Bros Ltdlid not find favour with Lord
Denning MR. An equitable jurisdiction to grant riss@on on terms where a common
fundamental mistake has induced a contract givester flexibility than a doctrine of
common law which holds the contract void in sushwinstances. Just as the Law Reform
(Frustrated Contracts) Act 1943 was needed to tethpeeffect of the common law doctrine
of frustration, so there is scope for legislatiorgive greater flexibility to our law of mistake
than the common law allows.

[emphasis added]

129 The careful analysis of case law undertakethétycourt yields a cogent and forceful
argument that Lord Denning MR was plainly attemgptio side-ste@ell v Leverin a naked
attempt to achieve equitable justice in the faciefpoverty of the common law. This has
clearly caused much confusion in the common lavgglictions. The price for equitable
justice is uncertainty. This may be too high a@t@ pay in this area of the law. | note that
there have been powerful arguments made to theasgnPhang, “Controversy in Common
Mistake” [2003] Conv 247; Reynolds, “Reconsider @entract Textbooks” (2003) 119 LQR
177. This is to be contrasted with: Hare, “InedplgaMistake” (2003) 62 CLJ 29, Chandkdr
al, “Common Mistake: Theoretical Justification andielial Inflexibility” [2004] JBL 34.

130 It can be persuasively argued that givenh@htstorical pedigree of the cases, (b) the
dictates of certainty and predictability in the imess community and (c) the general
acceptance of the existence of distinct commorrides, it is preferable not to conflate these
concepts. There is however much to be said in fagbrationalising the law of mistake

under a single doctrine incorporating the best el@sof common law and equity. Inflexible
and mechanical rules lead to injustice. The Camaalial Australian cases have moved along
with the eddies of unconscionability. Having noédidthis, | am nevertheless inclined towards
the views expressed in tldreat Peaceshippingcase for the reasons articulated by Lord
Phillips MR. This is an area that needs to be nafised in a coherent and structured manner.
Established common law principles, in the arenaistake, ought not be trifled with unless
they are so obviously anachronistic and ill-suitedommercial and legal pragmatism. This is
a matter perhaps best left to law reform rathen thancremental judge-made law which may
sow the seeds of confusion and harvest the retdimscertainty. In New Zealand, the
legislature enacted the Contractual Mistake Act7Z1TJhis rationalised the law and gives the
court a broad discretion to fashion the applicablief.

131 In a number of cases, including the presentay not really matter which view is
preferred. The issue could be critical where tpiady rights are in issue as$mogunf the
common law continues to take precedence, thensamgal mistake would void a contraati
initio. No rights can pass to third parties.



132 It can be seen from this brief excursus iheolaw of mistake that this is an abstruse
area. Decisions cannot be reconciled and expresgierminology and phraseology in
different decisions mean different things to diéfietr courts and even judges within the same
judicial systems. The law of mistake has generdseolwn genre of mistakes and obfuscation.
One reason for this is the eternal tension faceddoyts and judges alike in seeking a just
equilibrium between commercial certainty and jusiit a particular case.

133 It is however clear that the law should nketeognisance of bad bargains and
misapprehension that do not affect a fundamentatsential aspect of a contractual
relationship. Not all one-sided transactions oghars are improper. Often the essence of
good business is the use of superior knowle@gweat emptoremains a cornerstone of the
law of contract and business relationships.

Findings

134 1t is not really in issue that contracts careffectively concluded over the Internet and
that programmed computers sending out automatpadmsss can bind the sender. The
elements of an offer and acceptanceexréaciesatisfied in every transaction asserted in the
plaintiffs’ claims. It cannot also be seriously aeg that there was no intention to enter into a
legal relationship. The defendant even had its $earmd conditions posted on its website.
Adopting an objective standard, executory contrhatge in fact been entered into and
concluded between the parties.

135 The defendant however asserts that theremeecencluded contracts with any of the
plaintiffs on a number of grounds. It appears thatinted to leave no stone unturned and had
therefore mounted a root and branch attack onlthetiffs’ claims. Before dealing with the
point of real substance, it is appropriate to byideal with two of the less meritorious
contentions advanced. Both parties displayed aiderable amount of imagination in dealing
with them.

136 First, it was suggested that no contractseaeh formed as all the contracts “were
subject to availability” and that a failure to adiéo the directive “call to enquire” prevented
the contracts from coming into existence. In iesapled case, the defendant asserts that the
automated e-mail responses it sent out in the &arlys of 13 January 2003 did not confirm
that stock of the laser printers were availablewodld be delivered. The phrase “call to
enquire”, it is contended, was in effect a condigwecedent. This is without basis. The e-
mails had all the characteristics of an unequivacakptance. The caption in each of the e-
mails “Successful Purchase Confirmation from HRr@&ilsays it all. The text of the e-mail
further reinforces the point. Delivery was merelynaing issue. The fact that the acceptance
was automatically generated by a computer softwan@ot in any manner exonerate the
defendant from responsibility. It was the defentaodmputer system. The defendant
programmed the software.

137 Furthermore, from the evidence adduced, iaulmecclear that the defendant had
intentionally put the words “call to enquire” inateof, say, the phrase “subject to stock
availability” in an attempt to entice would-be phasers to place orders with them. It had
consciously not inserted any limits to the numidgrroducts a buyer could purchase again,
quite clearly, to solicit more business. The notain the “checkout-order confirmation”
further confirmed that the defendant’s concern wals the delivery time rather than with
qualifying its obligation by reference to stock dahility as a condition precedent. Evidence
was given that if phone calls were indeed pladael tvould from time to time limit the



number of sales. However, if the defendant didhaate stock, it would immediately call the
supplier and procure the products for the end-user.

138 Effectively, the defendant was attemptinghis tontention to assert that it could have its
cake and eat it as well. This cannot be righs filain that the defendant had given careful
consideration to this issue and was prepared tyacron the basis that it would be able to
comply with any orders — hence, there was no rater¢o any order being subject to stock
availability. On any objective construction, thegumed intention must be that in the context
of its confirmatory content, the words “call to emng” in the availability portion of the

contract related to the timing of the delivery mtthan being subject to physical availability
of the laser printer or stock.

139 Next, the defendant contends that no congidarpassed from the plaintiffs to them.
The credit card payments had not been processedadtohad been collected. Consideration
was less than executory and non-existent. Thiseotioh is wholly untenable. The modern
approach in contract law requires very little tadfithe existence of consideration. Indeed, in
difficult cases, the courts in several common lawsglictions have gone to extraordinary
lengths to conjure up consideration. (See for exaniye approach iWilliams v Roffey Bros
& Nicholls (Contractors) Ltd1990] 1 All ER 512.) No modern authority was dit® me
suggesting an intendedmmercial transaction of this natuceuld ever fail for want of
consideration. Indeed, the time may have coma#micommon law to shed the pretence of
searching for consideration to uphold commerciati@cts. The marrow of contractual
relationships should be the parties’ intentionreate a legal relationship. Having expressed
my views on consideration, | should also add favdymeasure that, in any event, there is
ample consideration. There was a promise to payerbgdhe plaintiffs in exchange for the
delivery of the requisite laser printers. Mutuadmises, by all accounts, on the basis of
existing case law, more than amply constitute awmraition.

140 The defendant has however properly asserggdhre was a unilateral mistake that
vitiated all the “contracts”. | have found that fhlaintiffs had at all material times knowledge
of or, at the very least, a real belief that amehad been made by the defendant in the price
posting. The plaintiffs were not being candid witegy portrayed very limited exchanges
between themselves, dealing allegedly with onlyptodits to be made and their ability to
resell the laser printers. | categorically rejéait evidence in so far as it attempts to
hermetically compartmentalise their knowledge aisdussions.

141 In so far as the sixth plaintiff is concerneemphasise that his knowledge and/or
conduct of should be equated with that of the tpladntiff. He had left everything to his
brother. Despite their familial relationship, tlegél relationship between the two of them was
that of agent and principal. The sixth plaintiffpieecluded from asserting his ignorance.

142 The plaintiffs were bound by personal relatips as well as past and present common
commercial interests. They are all well-educatedgssionals — articulate, entrepreneurial
and, quite bluntly, streetwise and savvy indivigu&ifter hearing their evidence, observing
them and considering the submissions made onlibéalf, there was no doubt in my mind
that they were fully conscious that an unforturaatd egregious mistake had indeed been
made by the defendant. By their own admission, thagle Internet searches through various
search engines to ascertain the profits they cmalkle. While they did not invariably admit
that their searches were made prior to each afetf@ective transactions, it was plain that
they did not tell the whole truth aboubhat they knew, how they knew it and when they knew
it. How could one seek to calculate the profit makggfore finding out the true market price



of the laser printer? Their reference to arbitrggias a nebulous fig leaf designed to
legitimise their conduct in a cloak of legal andncoercial respectability.

143 The stark gaping difference between the grasting and the market price of the laser
printer would have made it obvious to any objecpeeson that something was seriously
amiss. Alarm bells would have sounded immediatehe is hard put to imagine that anyone
would purchase such an item, let alone place wdbgtantial orders, without making some
very basic enquiries as to pricing. In the contehits true market value the absurd price of
$66 was almost the commercial equivalent of vityugiving away the laser printers. | must
add that these were far from being ordinary prsxter home use. They were high-end
commercial laser printers. Some of the plaintifip@ared rather coy or ignorant in this regard
but I did not find their performance believable eTimusual product description of “55”

which the fourth plaintiff alone reluctantly ackniadged as “weird” and “unusual” would
have been a red light signal that an error hadroedult is significant that some of the
plaintiffs had never made any prior Internet pusgsabefore that eventful morning.
Certainly, none of them had ever been induced tolgct transactions on such a scale on the
Internet for any product, let alone sophisticatechmercial laser printers.

144 1find, in the alternative, that the plairgiffyiven each of their backgrounds, would in any
event, each have separately realised and appréciatore placing their purchase orders, that
a manifest mistake had occurred — even if no conications on the error had taken place
between them. Further, the character of the mistasesuch that any reasonable person
similarly circumstanced as each of the plaintiftswad have had every reason to believe that a
manifest error had occurred. The amounts orderddranhurried and hasty manner in which
the orders were executed are of cardinal importahee¢he Channel NewsAsia report so
succinctly summarised — they saw a “great oppargiand “grabbed” it.

145 If the price of a product so absurdly lovn relation to its known market value, it stands
to reason that a reasonable man would harbour auspicion that the price may not be
correct or that there may be some troubling undeglpasis for such a pricing. He would
make some basic enquiries to ascertain whethez thenything faulty with the product in an
attempt to seek an explanation for or understanaginige basis for the price discrepancy; he
might alternatively try and ascertain whether ppsghthe price differential is part of some
spectacular promotional exercise. If there appabe no reasonable explanation for an
absurd price discrepancy, it is axiomatic that laasty conduct, such as the plaintiffs’, in
“snapping up” products, should be punctiliouslyusicised and dissected. What amounts to
“snapping up” is a question of degree that willarmorate a spectrum of contextual factors:
what is objectively and subjectively known, the miaigde of the transaction(s), the
circumstances in which the orders are placed aretheh any unusual factors are apparent.

146 A purchaser in a case of “apparent” unilaterigtake, who purchases for genuine own
use a product, may not always be viewed as guilgngaging in “snapping up”. There could
be different considerations. It can however be olegkthat in “mass mistake” cases, even
when there is no direct evidence as in these pdicgg, the court could be prepared to
pragmatically assume actual or deemed knowledgjgeaianifest mistake. In such cases,
where the purchaser has readily accessible meamstifre very same computer screen, to
ascertain through a simple search whether a mistake¢aken place, the onus could be upon
him to exonerate himself of imputed knowledge & thistake. Alternatively, knowledge may
be readily inferred from what would be regarded@®monly known or notorious facts in the
context of the transaction. The law ought to takeaztical approach in dealing with such
cases if it appears that by exercising reasonatrketbe true facts ought to be known. It may



be impractical and unjust to demand that the mestgdarty actually prove the knowledge of a
substantial number of people who effect numeroushases. The mere fact that they
suddenly engage in predatory and atypical behavi@ay in itself be telling.

147 Itis improper for a party who knows, belieee®ught, objectively speaking, to have
known of a manifest error to seek commercial béefin such an error. It is unequivocally
unethical conduct tantamount to sharp practice.

148 The circumstances under which the orders placed and the quantities sought to be
purchased wholly undermine counsel’s variegatedettions that the plaintiffs lacked
knowledge of or belief in the existence of a mistakhere is no doubt that the plaintiffs acted
with indecent haste in the dead of the night irtiplg as many orders as each of them felt
their financial resources credibly permitted thendd. They were clearly anxious to place
their orders before the defendant took steps teecbthe error. Hence the first plaintiff's
cryptically worded but highly significant mass eihvéhere he adverted to the fact that he did
not know if the defendant would honour the consdmit in any event wished all the
recipients “good luck”.

149 ltis clear from the authorities reviewed thiath a contract, if entered into by a party
with actual or presumed knowledge of an errorpoisl ¥from the outset. It is not in dispute that
the defendant made a genuine error. The factttihady have been negligent is not a relevant
factor in these proceedings. Mistakes are usugtigrsymous with the existence of
carelessness on the part of the mistaken partyile\dtbmmercial entities ought not to be
given a licence to relax their vigilance, the pplconsiderations in refusing to enforce
mistaken agreements militate against attaching emaright to the carelessness involved in
spawning the mistake. The rationale for this i$ gheourt will not sanction a contract where
there is na@onsensus ad ideand furthermore it will not allow, as in the caseunilateral
mistake, a non-mistaken party to take advantaga @&rror which he is or ought to be
conscious of. These considerations take precedsreehe culpability associated with
causing the mistake. There is therefore no predtiondn law for a mistaken party to show
an absence of carelessness to avail himself ofi#fence; the law precludes a person from
seeking to gain an advantage improperly in suaunistances.

150 The plaintiffs have contended that this cought to follow the decision ifaylor v
Johnsorand hold that the contract is not void under commaav but voidable only in equity.
They then argue that as equitable defences haveeeotpleaded, the court has no alternative
but to allow the claim. There is no merit at altlis contention. The defendant was entitled
to stake its entire defence on the basis of comliamenthough it would have been prudemt
abundanti cautelao have asserted the equitable position in ttegradtive. In the eyes of
Singapore law, purported contracts entered ingarmlar circumstances are vaadb initio.

Even if it were to be held that there is now a gahiest of unconscionability applicable to all
types of mistake, the plaintiffs’ contentions wibt take them far. A court will not enforce the
plaintiffs’ purported contracts even if they ard moid. They are tainted and unenforceable.
The defendant has expressly pleaded unilaterabkasi hat is sufficient in these
circumstances.

Conclusion
151 The claims by the plaintiffs are audaciougarfunistic and contrived. There is no larger

noble principle, such as the sanctity of contractdie observed or protected in these
proceedings. The plaintiffs also assert in thelimsigsions that if contracts are “only upheld if



parties acted honourably there would be very femtremts left standing in the commercial
world”. This is a disingenuous contention that agafely attempts to palliate their conduct in
the subject transactions. This is not a case dimngiain hunting — which is a time honoured
and perfectly legitimate pursuit. This is a caseudlpredatory pack hunting. In the context of
the present proceedings, the extra-judicial obsenvs of Lord Steyn in “Contract Law:
Fulfilling the Reasonable Expectations of HonesnMéd997) 113 LQR 433 at 433 are
particularly apposite:

A thread runs through our contract law that effaast be given toeasonableexpectations of
honestmen. Sometimes this is made explicit by judges;enadten it is the implied basis of
the court’s decision. ... It is an important subjectthe future development of English
contract law.

152 This view has also found support in the Singajgontext. Yong Pung How CJ in
Tribune Investment Trust Inc v Soosan Tradind-€id2000] 3 SLR 405 at [40] opined:

[T]he function of the court is to try as far asqireal experience allows, to ensure that the
reasonableexpectations dfionestmen are notlisappointed[emphasis added]

153 These statements of jurisprudence are ofr@rohportance in understanding and
fashioning the law of contract. While a court afrldoes not sit as a court of commercial
morality, it cannot lose sight of this central atijee of contract law. This thread helps to
rationalise the development of the common law lugiht not to be viewed as supporting the
existence of a general test of commercial mor#dibtamount to the test of unconscionability
invoked by equity. These statements are not toteegreted as a clarion call to rewrite
commercial agreements because of a party’s unrabkoar ignoble behaviour. Rather they
assist in explaining how the common law has incrgally and cautiously allowed and
continues to mould exceptions to the applicatiothefobjective theory of contracts. Contract
doctrine is substantially predicated upon achiewngthical equilibrium between the
individualistic ethic and community ethic in orderprotect reasonable or legitimate
expectations. The individualistic ethic seeks tximése individual goals and the community
ethic seeks to set norms for commercial morality @nensure that fair dealing and
community cohesiveness are observed and maintained.

154 Interestingly, of the 784 persons who plac€@8 orders for 4,086 laser printers, only
these six plaintiffs have attempted to enforcertherported contractual rights. Their conduct
in pursuing their claims cannot by any stretchhefimagination be characterised as having
the slightest colour of being legitimate regardiesa/hether the subjective or objective
theories are applied and whether common law ortgguapplied in adjudicating this matter.

155 The Internet has revolutionised commerce adatally altered the manner in which
commercial interaction currently takes place. Tdwe Will have to organically adapt itself to
respond to new challenges without compromisingertamty and fairness. Given its global
reach and ever changing technological advancemletgsnet usage will pose a myriad of
issues for resolution. Users may find that it may/lve as forgiving as more traditional
methods of communications. That said, it also sffesw avenues of evidential proof offering
intimate insights into realtime thought processes r@actions. The plaintiffs attempted to
take advantage of the defendant’s mistake oveintieenet. In turn, the ICQ chat session
involving the first plaintiff and the respectiveapitiffs’ exchange of e-mails played a
significant role in undermining their credibilityd claims. Is this a case of poetic justice?



156 The plaintiffs’ claims are dismissed. | haaeetully considered the issue of costs and
have noted that the defendant had, in the prodessuanting a root and branch attack on the
plaintiffs’ claim, pursued some unmeritorious canitens. Taking into account the nature of
the claims, the conduct of these proceedings bpliatiffs and how the case for the
plaintiffs unravelled, it would not, all things csidered, be appropriate to interfere with the
normal order of costs which ought to follow theulesThe defendant is therefore entitled to
recover in full its taxed costs from the plaintiffs

Plaintiffs’ claims dismissed with costs.



