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I. UNIFORM LAW FOR THE INTERNATIONAL SALE OF GOODS

International tracle historically has been subject to numerous domestic legal systems,
mainly by virtue of the rules of private international law. The disputes arising out of
international sales contracts have been settled at times according to the lex loci contractus,
or the lex loci solutionis, or the lex fori. This diversity of the various legal systems applied
has hindered the evolution of a strong, distinct, and uniform modern lex mercatoria. Such
legal diversity creates legal uncertainty and imposes additional transactional costs on the
contracting parties.

The idea of a unified international trade law represents the revival of an ancient!
trend toward unification that can be traced to the Middle Ages and that had given rise to

!See Ronald Harry Graveson, “The International Unification of Law,” 16 Am. [. Comp. L. 4 (1968}, where
the anthor states “the international process of assimilating the diverse legal systems of various countries goes
back iuto ancient history.” The need for uniform lawvs has been widely acknowledged: see e.g., René David,
“The International Unification of Private Law,” in 2 International Encyclopedia of Comparative Law (Mogr,
Tiibingen 1971} [hereinafter David, Unification of Privale Law] Ch. 5; sce also John O. Honnold, Uniform
Law for International Sales under the United Nations Convention 1-8 (2nd ed. 1991} [hereinafter Honnold,
Uniform Late for Intl Sales]. However, there has also been some criticism of this trend; see Craveson (1968),
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the “law merchant.” Historically, international trade law has developed in three stages®:

the old “law merchant,™ its integration into mumnicipal’ systems of law, and finally, the
emergence of the new “law merchant.”®

ap. eit., at 5-6, stating that “it may be necessary to correct the assumption that uniform law is good in itsell
and that the process of unification is one to be encouraged in principle.”

2 Filipde Ly, International Business Law and Lex Mcreatoria 15 (1982), notes that “the medieval law merchant
is also referred to as fex mercatoria, ius mercatorum, ius mereatorium, ius mercati, irrsfore‘, ius forense, ius
negotinlorin, ius ncgaﬁm’e, stilus mereatorum or ius nundinarum.”

30n the history ol the law merchant, see Theodore F. T, Plucknett, A Concise History of the Commaon Law 657
(5th ed, 1956); Wyndham Anstis Bewes, The Romance of the Law Merchant 12-13 (1986); René A Wormser,
The Law 500 {1949); Harold J. Berman & Colin Kaulmann, “The Law of International Commercial Trans-
actions {Lex mereatoria),” 19 Hare. Int'l, L.J. 221 295 (1978} Rudolph B. Schlesinger, Comparative Law
185 (Found, Press 2nd ed. 1960).

*Tn the Middle Ages, commercial lmw appeared in the form of the “law merchant” — “a body of truly inter-
national customary rules governing the cosmopolitan comrunity of international merchants who traveled
through the civilized world, [rom port to port and fair to fair” Clive M. Schmitthofl, “The Unification of the
Law of International Trace,” J. Bus. L. 105 (1968). See also Tunla Ammala, “The International Lex mereato-
ria,” in Jullajulkaisu Juha Tolenen: Qilcusticteen rajofa etshmiissd, Kirjapainoe Grafte: Turku 295-311 (2001}
[What s the Lex iercatoria: Choice of law: Customary law; The UNIDROIT Frinciples, Principles of Euro-
pean Contract Law, The lex mercatoria in arbitration]; Filip De Ly, IDe Lex mercatoria, Inleiding op de studie
van het transaationaal handelsrecht [The ex mereatoria. Introduction to the study ol transnational trade law -
in Duteh] (1989) (Thests, Ghent) (f\ntweqnen/r\peldoorn: Maktu, 1989). The discussion of the existence and
precise role of a lex mercatoria has not reached consensus. Regarding the debate as to the very existence
of a lex mereatoria, sce Thomas E. Carbonneau, “A Definition and Perspective on the Lex mercatoric
Debate,” in Lex mercatoria and Arbitration: A Discussion of the New Law Merchant 11-21 (Thomas

Carbonneaued., The Hague, 1998). The skeptics’ point of view is perhaps best encapsulated in the statements

of M. J. Mustill and S. Boyd, The Law and Practice of Commereial Arbitration in England (Butterworths

2nd ed. 1989) at p. 81 where the authors write, “Indeed we doubt whether a lex mercatoria even exists, in
the sense of an international commerecial law divorced from any State law: or, at least, that it exists in any
sense useful for the solving of commercial disputes.”
For a similar approach, sec Georges R. Delaume, “Comparative Analysis as a Basis of Law in State Con-
tracts: The Myth ol the Lex mereatoria,” 575 Tulane Law Review (1989). See also some more recent articles

seeking to debunk the "myth” of a universal lex mercatoria: Emmanuel Caillard, “Transnational Law: A

Legal System or a Method of Decision-Making?,” in The Practice of Transnational Law 53-G5 (Klaus Peter

Berger ed., Kluwer Law Iatemational, 2001) [The Renewed Debate on Lex merceforia (Is Lex

mercatoria Defined by its Content or by its Sources?, Is Lex mercatoria a List ar o Method?),

The Issue of Lex mercatoria as a Distinct Legal System Revisited (Completeness, Structured Char-

acter, Evolving Character, Predictability)]: Albrecht Cordes, “Aul der Suche nach der Rechtswirk-
lichkeit der mittelalterlichen Ler mercatoria™ [In search of the legal reality of the medieval lex mer
eatoria ~ in German|, Zeitschrift der Savigny-Stiltung ftr Rechtsgeschichte 168 (2001% Albrecht
Cordes, “The Search for a Medieval Lex mercatoria,” Oxford University Comparative Law Forum
5 (2003}, also at <httpdoncllinseomp.ara/articles/ rdes.shtml>; Albrecht Cordes, * A Ia recherche
d'une Lev mercatoria au Moyen Age” [An inquiry into the lev mereatoria of the Middle Ages —
fn French), in Stadt und Recht im Mittelalter 7 Ta ville et le droit au Moyen Age 118 (Monnet /
Qexle eds., Gottingen 2003); Felix Dasser, Lex mercatoria: Werkzeug der Praktiker oder Spielzeug der
Lehre? [Lex mercatoria: Practitioner's tool or theoretical gamne —in German], Schweizerische Zeitschrilt Fiir
internationales und européisches Recht 259 {1991); Georges R. Delaume, “The Myth of the Lex nicreatoria
and State Contiacts,” in Lex mercatorta and Arbitration 11 (Thomas Carbomtean edl., The Hague 2nd ed.
1998).

5The second stage of the development of international trade law is marked by the incorporation of the “law
merchant” into municipal systems of law in the eighteenth and nineteenth centuries, as the idea of national
sovereignty acquired prominence. It is interesting to note, however, that this process of incorporation differed
in notives and methods of implementation. See Clive M. Schmitthoff's Scleet Essays on International Trade
Law 25-26 (Chia-Jui Cheng ed., 1988) [hereinalter: Selunitehoff's Select Essays).,

On the effect of the enactment of the first codes in Europe, see René David & Jolm E. C. Brierley, Major
Legal Systems in the World Today 66 (3rd ed. 1985), where the authors state that “codes were treated, not
as new expositions ol the ‘common law of Europe’ but as mere generalisations. .. of ‘particular customs'
raised te a national level . .. [Tlkey were regarded as instruments of a ‘nationalisation of law."” Since the
beginning of the twentieth century efforts had been made to overcome the nationality of commercial kv,
which originated from the emergence of national States in Europe and from the enactment of the first codes,
See Rudoll B. Schlesinger et al., Comparative Law 31 (Found, Press 5th ed. 1987).

58cc Clive M, Schmitthoff, “International Business Law: A New Law Merchant,” in 2 Current Law and
Social Problems 129 (1961). The third stage of the evolution is cha

racterized by the incrensed involvement
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The 1980 United Nations Convention on Contracts for the International Sa%e of
Goods (CISG)” represents the most recent attempt to unify or harmonize mternatlonasl
sales law. The Convention creates a uniform law for the international sale of goods.

of the United Nations and the activities of specialized intemati(.)nal .m'gﬂﬂiZ‘ftlUll_S {such 15\:}3{1\{1?(13112:1;
UNIDROIT, and the International Ch?mlber of Cc]mmtlfr;ci‘), Wl!10331”;1]%{1‘1];111l -:1::]:31zl‘tgoz:]::::n'c;li cones {O
" trade law that characterized the old “law merchant.” The new gener: al law is to
ﬁiot\l':(a!le\.\'uy from the restrictions of national law and toward the creahon] o? an m;tc?nt?mo.::; Sbtgcz)}}‘ ot{] ;E;;
national conception of commercial law which represents a common platform or ”11(38_] s oo
and West . .fthus] facilitating co-operation between capitalist and sucmhst.counh:es cho : Select
IT ays, supra note 5, at 38, This development has been welcomed and hailed as “the emergence of a new
IPZSIJ{P;‘cht]c)J'Ia ... law of universal character that, though apy]ieci by. a;lthorilgr [of thEe natl.on;:;l )S‘,-(:,v? Oetlegl:
attempts to shed the national peculiarities of municipal laws” (Schmitt woff’s Select Essays. suy A
" rgj)tlhe end ol the 1920s, Ernst Rabel suggested to the Governing Council of t])e— Illltemr}trlontql Iils}lxzelic\)\l.
the Unification of Private Law (UNIDROIT) that it start t.he wark necessary for tlﬁ llll’ll IT»R,IT:.L;]GC(}. ;a
of international sales of goods. Ernst Rabel’s in\'o]ven'nent:l} the effort lm.s beer; \\;( re }‘ ai.\::al S{,i,s [.‘aw.
Michael Joachim Bonell, “Introduction to the Convention,” in C'mnmmz!my t?i'l th'c n“c”;]a wc;iu[‘f‘re M”m;
The 1980 Vienna Convention 3 (Cesare Massimo Bianca & Michael ]onchlnln Olne] e ]Si‘"]rmr me;‘{_‘h.mt”
1987} [hereinalter Bonell, Introdietion]. It has to be noted, lm\ffe-ver, th.at alt 1orug 1 tflT o (d {t v mer ):)]it-
had developed [rom usage and practice, the new “law merchant is t?le resul tg- clme 1; z\:llh. ¢re )erm;slsmm
ical deliberations and compromises by large international organizations ard diplomats. The rey
action are not always benign. ) ) ] o
Or;;i-hcc]):;ﬂicting views as t}u the eiistencc of the new lex mcreatoria and its essence STC [\‘]:'il%ls ge\tier:u]i::o:z:i
“The CENTRaL-List of Principles, Rules and Standards of the Lex 'rllf{r(.:fol'aa: Dc?ve ?[f au 5 ;”m;mm]
by the Center for Transnational Law (CENTRAL) Miinster, Germany,” in Transnational Law in Co
y -actice 121-164 {Miinster: Quadis, 1999). N o o
L‘S%’: 5;1{5::?@? }1 J\f]iuifill.("'l"he Ne\vcl?,c.\: mereatoria: The FirstTweuty-.ﬁ.\-'e Yezu's., 4 Arl‘)ful‘mg?nll nter n(t;ﬁ;;f
86-119 (1988). See alse Lisa E, Bernstein, “The QuestionalJle Empirical Basis of All.he;'._:. ncc.n})i:lw "
Strategy: A Preliminary Study.” 66 U. Chi. L. Reo. T10-78C (1999), Berkeie.y O in 1;031311’]; ue“ ‘Nﬁ)
Econotnics, Working Paper Serics. Paper 26 {January 20, 1999} MJMP.QEIO—DES-Q.{ I.);.Zlb.llie! > :;O_gn._the
with the following lead sentence: “The Ucc, the CisG .Emd the 1110(}er:1 Lex nic’f clnt]t?; ia t.\ tlle_ d on the
premise that umwritten customs and usages of trade exist and that in commercial ¢ ispu e’s i t)l/ ‘"i,’];m-_
should, be discovered and applied by courts.” The authfn' proceeds to of‘l'er con‘nnenltz?) 5): ’“13 ‘incor
poration principle” expressed in Uce sections dealing with course of dez?lingy L.L:Ige ? tlii(l] ! (10 i course
of performance, in which she concludes that, although some 1ncl‘ustry-w1§? u_saoe..s :j] ‘t de do m.m-(;h.(mt
pervasive existence of usages of trade and eommercial standards is a legal fiction rather thax 2
7][;1::1:;1 Nations Conferenee on Contracts [or the Tnternational Sale of C}oods, Ofﬁci(f[ Bc.’cords. UT{\' goc-
ument No. A/‘CONF. 97/19 (E.81.1V.3) (1980). The populur acronym of the Convention is Ct3G. The Con-
rention entered into force on January 1. 1958, ' — N
S:\illotptedeby a diplomatic confc[renc? on April 11, 1980, th.e Conw?ntion c-stal;ltshej a <;c)1n;|);lfai?§1ilc;5]1]\;eoﬁﬁz
of legal rules governing the formation of contvacts for the mtematlolmlrsale o gO? i E[' 1le o ]1i?:)l.m s of the
buyer and seller, remedies [or breach of contract, and other aspects of the colmac‘ . 1 |;?tllne jorn wles i
existence prior to the CIsG were provided in the 1964 Hague Conventro.ns, sponsored 1)[ b e ;f onal
Institute for the Unification of Private Law (UNIDROIT): one quentwn d<?;11mg with oxm‘a} 1orl i
tracts [or international sale {(ULT) and the other one with obligations o.f Jparties to suc].} C?Illlz:lc 5 ' .lb-.
The Ci15G combines the subject matter of the two 1964 Hague C.onventlons t.h.at. had fail e[; tg_licm'\' E,:.il ’
stantial acceptance outside Western Europe and had received widespread cnt'acw:m a? .ml ccl in ; E}zl'zcti‘vel}
the legal traditions and economic realities of continental Western Eu{'ope, th.e }eglon' t 1f1t Eac i}o,- [:Hm-;m)f
contributed to their preparation. See¢ John I-[]o]nno[d, Doc;tmm}!‘[rfrty I*{ i]smry of the Uniform Law
i les 5-6 (1989) [hereinafter: Honnold, Documentary History|. . . o
!rD;(;I]-S;omment(my Gn[the Ci1sG’s membership of the new “lex nwrcﬂlm'lm, see E.?rfmfd }(\;ﬁlt.n.gg]];
Vienna Sales Convention and the Lex mercatoria,” in 173-194 LC‘:\: Mc'rcatfjrm and Ar .rtrntlljcifil . :,0]1:398)‘
Carbonneau ed., vev. ed.} [reprint of a chapter of the 1990 Fditlon of this -text], (l]uns Pul ils :ui]:,,,;)ih[io}
at 175 [hereinalter Audit, Lex Mercatoria], also available online at <http/cispwd.lawpace.edu/cisg,
audit.html>: ' . y
ul(lll';]e]tConvention’s self-effacing character is one of its most s.tl'i]cing feu_tures. .Arhcle G alliows. 1ﬁlrt1e§e?1:311;1;:aéer
B o B b T o pcasons, pedipeins Copettions
whether the parties specifically designated an applicable law. Th provi - pezhaps the ¢ pveation’
iernifi : - at the Conveation cloes not compete with the lcx mereatoria, bu :
Sllz:ttls:ega:{:fljgctlli?{s 113:\5] g:'zocl:::;lt:nﬁlg:ntmy Maoreover, the Convention itself can be regarded as the expression
of international mercantile eustoms.
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This is clearly stated in the Preamble? that introduces the Articles of the Conven-
tion:

THE STATES PARTIES TO THIS CONVENTION,

BEARING IN MIND the broad objectives in the resolutions adopted by the sixth special session
of the General Assembly of the United Nations on the establishment of a New International
Economic Order,

CONSIDERING that the development of international trade on the basis of equality and mutual
benefit is an important element in promoting fifendly relations among States,

BEING OF THE OPINION that the adoption of uniform rules which govern contracts for the
International sale of goods and take into account the different social, economic and legal
systems would contribute to the removal of legal barriers in international trade and promote
the development of international trade,

HAVE DECREED as follows . . .

The Preamble to the CISG introduces the legal text that binds the signatory States of
the Convention.'® Thus, the CISG attempts to unify the law goveming international
commerce, seeking to substitute one sales law for the many and diverse national legal
systems that exist in the field of sales,

The benefits of a wniform law for the international sale of goods are indeed many and
substantial, and not merely of a pecuniary nature.!! A uniform law would provide parties
with greater certainty as to their potential rights and obligations. This is to be compared
with the results brought about by the amorphous principles of private international law
and the possible application of an unfamiliar system of foreign domestic [aw.12

Another advantage of a wniform law of international sales of goods is that it would
serve to simplify international sales transactions and thus, as envisaged in the Preamble,

9The Preamble was dralted at the 1950 Conference, and it was adlopted without significant debate. See Report
of the Drafting Committee, U.N., Doc. ACONF.97/17, reprinted in U.N. Conference on Contracts (or the
International Sale ol Goods, Official Becords 154 {1981); Summmy Records of the 106h P.’cnmy Meeting,
U.N. Do, A/CONFO7/SR.10, paras. 4-10, reprinted in U.N. Official Records, at 219-220,
For commentary on the CISG Preamble, sce editorial comments by Albert H. Kritzer available at

< ]t[;p://g';:mv.ﬁ.h\\npagg.f,c]ry’cisp’/fextfcrot:s/cl‘oqsprea mble.himls.

0The United Nations Treaty Section <httpy/n et un.org/Iinglish/treatvasp> reports that sixty-seven States
have adopted the Convention {December 2003), See also the UNCITRAL Web site, which also offers
information about the status of the Convention, nt <http/nany incitrg] orglumcitral/enfungitral_texts htmls.
UT.ord Justice Kennedy wrote extrajudicially in “The Unification of Law,” 10 J. Soc’y Comp. Legis. 214-315
(1909):
The certainty of enormaus gain to civilised mankind from the unification of law needs no exposition, Con-
ceive the sccurity and the peace of mind of the ship-owner, the hanker, or the merchant who fmows that in
regard to his transactions in a foreign countuy the law of contract, of movable property, and of civil wrongs is
practically identical with that of his own comntsy.... But I do not think that the advocate of the unification of
luw is obligated to rely solely upon such material considerations, important as they are. The resulting moral
gain would be considerable. A common forum is an instrument for the peacelul settlement of disputes which
might otherwise breed animosity and violence. ... [i]f the individuals who compese each civilised nation were
by the wnification of law provided, in regard to their private differences or disputes abroad with individu-
als of any other nation, not indeed with a common forum (for that is an impossibility}, but with a common
system of justice in every forumn, administered upon practically ideatical principles, a neighbowly feeling, a
sincere sentiment of human solidarity (i T may be allowed the phrase} would thereby gradually be engenderad
amongst us all - 2 step onward to the far-off [Wlflment of the divine message, “On earth peace, goodwill toward
men.
2g0g Audit, Lex Mercatoria, stpra note 8, at 173-175; also available online at <httpeisgwd lnw, ace.
edw/eisg/biblio/mudit.himls;

Municipal laws are ill-adapted to the regulatory needs of interational trade and, i particular, to those of
international sales. These laws, by and targe, are antiquated and their applicability to international transactions
is determined Ly a choice of law process that varies from country to country. [ ... ] Devising uniform rules
specifically for international trade, therefore, appears to be the optimat solution.
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“contribute to the removal of legal barriers in international tlrade and promote thl(j
development of international trade.”'3 The CISG seeks to achieve such um'formlt){.
Whether or not the uniform law is successful will largely depend on two things: frst,
whether domestic tiibunals interpret its provisions in a uniform manner, ‘(ll.ld second,
whether those same tribunals adopt a uniform approach to the filling of gaps in thfz law.
The unification or harmonization of international commercial law is generallydesu‘a}ble
because it can act as a “total conflict avoidance device”!® that, front a trader’s POiiIGt of view,
is far better than conflict solution devices, such as the choice of faw clauses. _Textual
uniformity is, however, a necessary but insufficient step towarq -?mhzevmg substantw.e legal
uniformity, because the formulation and enactment of a uniform .iegal text provld-e.no
guarantee of its subsequent uniform application in practice. The main question regarding
the success or failure of the Convention as truly uniform sales law relates to the proper
interpretation and uniform application of its provisions as the international Sflles l?\'v
of contracts governed by it. Several commmentaries have evaluated the_CIS(-E ﬁ.omlt‘ his
perspective, and the authors have disagreed on how successful CISG will be in reaching

this unifying goal.!”

B3 Lower transactional costs and more speedy resolution of disputes are the m_ain tangible benc_ﬁts ofa lunifcg;g
international legal regime. Sec also V. Susanne Cook, “The Need for Umfonll _Interpr.etahun of t 1(:*_'10:}6
United Nations Convention on Contracts for the Intez'nultionul .?alle ol Cologlsl, 50 U. Pitt. L. Rev. 197-22

also available online at <htipfeisgwd Inwpace.eduleise/biblio/coak?. >, .

]“.(S'i'?’sgl)';u:lcfiz ;\.12-.11303', “Stepchiclll_c?f the New Lex Mercatoria: Private Iute_rnatio:ml .Law [rom the [..]nlt(if]
States Perspective,” 8 NW. [ Int'l L. ¢ Bus. 538-560 (1988}, la[so available .onlme 1tf < ) L://! f'f\\-nj.
law,pace.edu/eisgrhiblio/gaborhtmls: ¥, Proposal for Implementat‘lon ol International Uniform .mx_s. i

Bevitalization of the ancient lex mercatoria is one of the major achievements of our centusy, T_he creaticn ol a

uniform: substantive law applicable to the international sale of goods eliminates a major non‘tariff barrier to the

free llow ol goods and services across national houndaries. , . - . i
Cf. Willis L. M. Reese. Commentary on Professor Ciabors Stepchild _of the D:lew Lc.]m ms: C-Mm:;
(Symposium Reflections),” 8 Nw. J. Intl L. &> Bus. 570-573 (1988), also available online at zhttp:eispwd.
v pace.edifeisghiblio/reese hitmls. ) ) ) Levien.”

B Professor Schmitthoff long ago declared that only a uniform Iaw cuu_[d act as “total copﬂ:ct avoidance ¢ evllr:i.l
Clive M. Schmitthoff, “Conflict Avoidance in Practice and Theory in the Preventative Law of Conflicts, 2
Law & Contemp. Probs. 432 (1956). Flowever, it is arguable that no code can ever trt.ﬂy act asa tot:.ﬁ con[ilclt
avoicdance device without a law malding it a crime to interpret it in zl.(]ifferent way. A jurisdiction with such a
law is Brobdingnag, as reported by Lemuell Gulliver (Jonathan Swilt, Travels fnte Scveral Remote Natlons
of the World: Part I1. A Voyage to Brobdingnag, 1726): ) . . |
" No Law of that Country must exceed in Words the Number of Letters in their Alphabet, wh_u:h consists r;]m. y

of two and twenty. But, indeed, lew of them extend even to that Length: TFhey are expressed m.the m.ost.p\rmcll
and simple Terms, wherein those People are not mercurial enough‘ to dlsco‘:e.r above one In‘teaplg.tahonr.r.z. ns t
to write a Comment upon any Law is a capital Crime. As to the Deciston of civil Causes, 0_1 Pmcee !1155 aq.llm

Criminals, their Precedents arc so few, that they have litte Reason to boast of any extmmdnm‘l?r Sl\'l.[] in eit her.

"“Choice of law clauses are usually inserted in most contracts, but they can only act ns a “partial conflict

avoidance device,” Clive M., SchmitthoT, supra note 15, at 434 ) ) ) . "
Cf Andreas Kappus, “Conflict avoidance” dureh “fex incrcatoria” und U.N -l\aufre;-:ht [ Conﬂlc't]al\,;m o
ance” through “lex mercatoria” and Cisg —in German), 36 Recht der _Imenm.!mn’rdcn Wirtschaft, H"m( elberg
788794 {1990); Andreas Kappus, “Lex mercatoria” in Europa und Wiener UN-l\aufrechtskon\'en'tlml 198'0_—
“Conflict avoidance” in Theorie und Prasis schiedsrichterliche und ordentlicle Rechtsprec:hung in Konlur-
renz zinn Emnheitskauflrecht der Vereinten Nationen [“Lex mereatoria” in Europe an.d Vienna _Sf1les Con-
vention —“Conflict avoidance” in theory and practice of arbitra] and court jurisdiction in competition to the
C156G — in German] (1990) (Thesis Innsbruele, Frankfurt a.M): Bernardo M. Cremades & :Steven L. P.Iehn‘,,
“The New “Lex mercateria” and the Harmonization of the Laws of International Commercial Transactions,
B.U It L.}, 317 (1964). . ' ) o Contraets

Yror example, compare Arthur Rosett, “Critical Reflections on the United Natllons Convention on Contrac
for the International Sale of Goods,” 45 Ohio §i. L. J. 265 {1984). concluding that the GIS? will not be
successful in harmonizing the law of international trade, with Jan Hellner, “Ti?e UN Con.\"enhon on Il]felli;
national Sales of Goods — An Outsider’s View,” in fus Interr Nationes: Festschrift fur 5. .Hacscnfc.lrf 7l (]:..n
Jayme et al. eds., 1983), concluding that even with its shortcomings, the CISG‘\\EH ,pronde a basis [or unifi-
cation ol the law of inrernational commerce. See also Peter H, Schlechtriem, “25 _1@:11.'5 CIsG - An Intgrn:\i
tional Lingus Franca for Drafting Uniform Laws, Legal Priaeiples, Domestic Legislation and Transnationa
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that have adopted it. In contrast, if domestic courts Ell.'ld h‘ibunals-introduce divergent
textual interpretations of the CISG, this uniform law will be 5horF—hved. B o
The practical success of the Convention depends on whether .1t5 pro'wsmnls HII? e ml el..
preted and applied similarly by different national courts and arbitral tribunals. u1;1<{n-
more, as the uniform law must remain responsive to the contemporary neec?s 0 tfle.
community it serves in a dynamic global marketplace, despite tI'Ie lack of ma‘lchme.ry Oll
legislative amendment in the CISG, it is vital th-:lt the CISG be mt'erpretefl m. a mcmn-(rarl
that allows the uniform law to develop in a uniform fashion, consistent with 1jts guinelci‘]
principles, so as to continue to “promote the development of international tracle” we

II. PROBLEMS OF INTERPRETATION OF UNIFORM LAW

Uniform law, by definition, calls for its common interpretation in different legal systems
that have adopted it."® The CISG is an important legal document, because it establishes
a uniform code of legal rules governing the formation of contracts for the international
sale of goods, the obligations of the buyer and seller, remedies for breach of contract,
and other aspects of the contract. As stated in its Preamble,'® the CISG was created “to
remove legal barriers in international trade and promote the development of international
trade.” For the Convention to accomplish its objectives, it is essential that its provisions
are interpreted properly.

The CISG is uniform law binding buyers and sellers from different legal cultures to
its set of rules and principles. Uniformity in the Convention’s application, however, is not
guaranteed by the mere adoption or ratification of the CISG. The political act of adoption
of the Convention by different sovereign States is merely the necessary prefiminary step
toward the ultimate goal of unification of the law governing contracts for the international
sale of goods. The long process of unification of international sales law can be completed
only in practice — if the CISG is interpreted in a consistent manner in all legal systems

into the future. . ‘
As has been persuasively stated elsewhere, the success of a uniform law (,ode' tha:
intends to bind parties transacting worldwide depends on the creation of “an internationa

community of people who perceive themselves as bound together and governed by z;

common legal system and who have some way to deliberate together.over malttels o

»2 fo e : ishi
continuing verification and development. 20 Tt is this achievement of e.stabhs lm%} En

“internation: ity,” a kind of international legal consensus, that is regarded by
international community,” a kin g 3

some as the true underlying purpose of CISG and as the key to its eventual triumph or

demise. It is also the focus of the most forceful criticism of CISG, asit has bef}} argued

Contracts,” 2 Cile Studies. The Crscand the Business Lawyer: The UNCITRAL Digest as a Contraci Drafting that achieving international consensus on signiﬁcant legal issues is nnpossﬂ)le.“

Tool {forthcoming 2006), offering a strong argument in favor of the C1sG as a lingua franca of international
commercial law,

BSee R.J. C. Munday, “The Uniform Interpretation of International Conventions,” 27 Int'l. & Comp. L. Q,
450 (1878), stating “[t]he principal objective of an international convention is to achieve uniformity of legal
rules within the various States party to it. However, even when oubward uniformity is achieved following the
adoption of a single authoritative text, uniform application of the agreed rules is Ly no means guaranteed, as
in practice different countries almost inevitably come to put different interpretations upon the smne enacted
wouds,”

9The importance of the wording of the CI1sG’s Preamble and the weight to be placed on it cannot be fived
precisely. We can get some guidance [rom Article 31(2) of the United Nations Convention on the Law of
Treaties {1969}, which specifically mentions the Preamble of a treaty as being part of the context lor the
purpose of the interpretation of the treaty; that is, the Preamble can be relevant to the interpretation of a
treaty. Academic opinions, however, difer as to the legal fnportance of this Preamble, Some commentators
believe that the language of the Preamble, lor various reasons, counts for virtually nought, whereas others
argue that the Preamble “informs” other provisions of the Convention, most particulazly Article 7. Support
for the first view, that the Preamble may not he used for the interpretation and gap-filling of the substantive

II1. ISSUES OF INTERPRETATION IN THE CISG

[t is natural that disputes will arise as to the meaning and applicatio:? of the CISQ’S pro-
visions. The CISG, however, comes with its own, in-built interpretation ru.les,) \Tf}nch are
set forth in Article 7.%% Article 7 is the provision that sets forth the Conven.tlon s interpre-
tive standards. The provision in Art. 7(1) expressly prescribes the in f@rnatt(‘):ml charac'tel
of the Convention and wniform direction that should be adopted in the 111terprete1t|(1)E1
and application of its provisions. Owing to its unique nature as ar autonomf:gls-allud sc? -
contained body of law,* it is necessary that CISG exist on top of a legal o et t]E_lF can
provide doctrinal support and solutions to practical probie.zms ~ such as resoI\élng issues
that are governed but not expressly settled by the Convention, as per the gap-filling pro-

visions in Art. 7(2). This doctrinal support grarantees CISG’s functional continuity arfd
legal provisions, can be found in: Peter Sehlechtriem, The U.N. Convention on Contractsforthe International development without offending its values of intel‘nationaﬁty and uniformity mandated in
Sale of Goods {Manzsche 1956) [hereinalter: Schlechtriem, Uniform Sales Latw), at 38 0111 see also Bonell, - I
Introduction, supra note G, at 25, stating “[T]he scope for interpretation in the light of the Preamble may Art. 7(1).
not be very wide and it will be of interest to see how far the case law may accord its provisions the status

of something more than general declarations of pelitical principle.” See also Honnold, Uniform Low for

20Kastely, Rhetorical Analysis, supra note 19, at S77.
Int’l Sales, supra note 1, at 541, where Honnold argues that the short preparation and consideration of its astely, ) I

provisions deprive the Preamble of its “weight™ as an aid to the iterpretation of CISG’s provisions {including
Art. T) that were discussed at length in UNCITRAL and at the Diplomatic Conlerence,

For the exactly opposite view, sec Amy H. Kastely, “Unification and Community: A Rhetorical Analysis
of the United Nations Sales Convention,” 8§ N, J. Intt L. &> Bus. (1988) [hereinafter Kastely, Rhetorical
Analysis], at 572, Joseph M. Lookofsky, “The 1980 United Nations Conveation on Contracts [or the Inter
nationat Sale of Goods,” in I International Eneyclopacdia of Laws - Contracts 18, para, 4 {Blainpain ed.,
1993). Sec also Fritz Enderlein & Dietrich Maskow, International Sales Law (Oceana 1992) [hereinafter
Enderlein & Maskow, International Sales Law], at 19-20, who state, “Tt would . .. be inappropriate to dis-
riss the preamble from the start as insignificant [rom a legal point of view: The principles it contains can
be referred to in interpreting terms or rules of the Convention, such as the terms ol “good faith’ (Arti-
cle 7(1)) or the rather frequent and vague termn ‘reasonable,” It could also be used to Kl gaps because
those principles can be counted among, or have an influence on, the basic rules underlying the Conven-
tion Article 7(2)). The spirit of the preamble should also be taken account of when agreed texts of sales
contracts are to be interpreted.” For a similar view, sce Horacio A. Grigera Nadn, “The UN Convention
an Contracts [or the International Sale of Goods,” in The Transnational Law of Infernational Commercial
Transactions: Studics in Transnational Economie Latw 92 (Iom & Schmittofl eds., 1982). Most of the above
citations can be found in a thorough report on the legal importance of the CisG Preamble, Report on dif-

Jerent opinions as to legal importance of Preamble in Annotated Text of the Cisg (Albert H. Kritzer, ed.) at

c};tﬁp:ﬂgjsg}vﬁ.!',lw.lmg,@ egh|[gjsg/ges:ﬂ;-rﬂpgg'tprﬂ. htmls,

2 Gpo generally Kastely, Rhetorical Analysis, stpra note 19; see also Camilla Baas_ch Andersen, “:l"he U}ﬁl'or]n}
Inte‘;national Sales Law and the Global Jurisconsultorium® (2005}, available online at <http:/cisg-online.ch

slobal Jurisconsultorivmpdf>  [hereinafter Ander
i fum|. )
zlssilc]*Acl-iii{:llggggt?;f;ff iltgtel]l'r’, at 282-28G. See also Rosett, "Nnte:’UfiEcation and Certu'inty: Th]e Uilllted
Nations Convention on Contracts [or the International Sale of Goods,” ?I Hr{rv. L. Bcv..(l??S-L). C:)'f Ithas : ee.ni
argued that this criticism by Rosett dismisses the possibility of genuine dLssourse within the internationa
community too easily. Sec Kastely, Rhetorical Analysis, supra note 19, at 577, 1. 9.

2 Article 7 of the Crsc provides the [ollowing: o - Lo Z

(1) Ins the interpretation of this Convention, regard is to be had toits [ntern_ﬂtx(:u]r!! chamc.ter alnt( tc? the neec
to promote unilormity in its application and the obsewa_nce of .geod faith in 11‘.1terlnfat10'1:1[u \ rac ter.u-E o be

(2} Questions concerning matters governed by this Cnn\'entlo_n .wlnch are not expressly set fec 1;11 are o
settled in conformity with the general principles on which it s bas.ed or, in the n_l;sez;cle of such principles,
in conformity with the law applicable by virtue ol the rules of private 1nternntlmm- aw. .

1 For a thesis in support of the statement that the CISG is an autonomous, sell'-co.n.ta'me'dl bso-cily Of ?J\E,osa::
Jolm Felemegas, “The United Nations Convention on Contracts for. the Inter ndt_lozm ‘.1 e] 0 e
Article 7 and Uniform Interpretation,” Pace Review of the Convention on Contracts ﬁ.:u tilc nl.cumt
tional Sale of Goods (CISG) 115-379 (Kluwer Law International, 2000-2001), a?so availab e-on ine a
<httpieisews.law.pace.ediveisg/hiblio/felemegas himis[heveinalter Felemegas, Uniform Interpretation).




Part 1. Introduction

To avoid divergent interpretations of the CISG some commentators had hoped for the
establishment of an international court with jurisdiction over disputes arising under the
CISG. The main advantage of such a court would probably be the uniformity that a cen-
tralized judicial system can produce on disputes arising within its jurisdiction. Although
the internal correlation of decisions handed down by a central judicial authority has a
superficial attraction, the idea has never been a realistic possibility for the CISG.25

The risk that inconsistent interpretation could frustrate the goal of uniformity in the
Jaw was well understood by those working on the CISG.25 This problem is not, however,
exclusive to the present structures administering justice under the CISG, All centralized
judicial systems are also prone to this danger (although there is ultimately a final appellate
level to provide redress). The nature of the CISG’s subject matter (i.e., trade) is in itsell
unsuitable to the time-consuming, delay-laden mechanism of a single judicial authority:

As such, the implicit assumption is that the CISG will be applied by domestic courts and
arbitral tribunals 27

The essence of the problemn of the CISG’ divergent interpretation lies with the inter-
preters themselves: its nature is substantive and not structural. All the attention has
been focused on the necessity, for the various courts and arbiters applying the CISG,
to understand and respect the commitment to uniformity and to interpret the text in
light of its international character, It has been suggested that a feasible solution to the
problems associated with decision making under the CISG is the “development of a

jurisprudence of international trade,”2S Arguably, the success of the Convention depends
on the achievement of this goal.

The dynamic for developing a jurisprudence of international trade is established in
Articles 7(1) and 7(2).2° These are arguably the most important articles in the CISG, not

¥ Sze David, Unification of Private Law, stupra note 1, at 4. The enormity of the financial task and the admin-
istrative structures necessary for the establishment of such a closed-circuit judicial system are prohibitive
lor the ereation of an international commercial eoutrt.
A significant development took place in 2601 when the Cisc Advisory Council swas established as 4 private
initiative to respond to the emerging need to address some vontroversial, unresolved issues 1'e|ating to the
C1s¢ that would merit interpretative guidance, The Advisory Counil is a private initiative that aims at
promoting a uniform interpretation of the CisG. The Council is guided by the mandate ol Atticle 7 of the
Convention as far its interpretation and application are concerned: the paramount regard to international
character of the Convention and the need to promote uniformity. In practical terms, the primary purpose
of the Advisory Counceil is to issue opinions relating to the Interpretation and application of the Couvention
on request or on ils own initiative. Requests may be submitted to the Cormrcil. in particular, by international
arganizations, prolessional associations, and adjudication bodies, Tt publicizes all its opinions widely through
printed and electronic media and welcomes comments from the readership. Further information on the
Councils membership and work is availzble online at <htt1):f'/cismv3.[mv.pacaedllfciscrfCISC-AC.hhnb.

% See Michael J- Bonell, “Some Critical Reflections on the New UNCITRAL Dralt Convention on International
Sales,” 2 Uniform L. Rev. 5-9 {1978)%; E. Allen Farnsworth, “Problems of the Unification of Sales from
the Standpoint of the Common Law Countries: Problems of Unification of International Sales Law.” in
¥ Digest of Commercial Laws of the World (Dobbs Ferry 1980) [hereinalter Farnsworth, Proliems of
Unification]. The effort to ensure uniform interpretation of the Sales Convention and to inspire international
discourse on issues raised by it has been discussed elsewlere. See, e.g.. Johr Homold, “Methodo]ogy to
Achieve Uniformity in Applying International Agreements, Examined in the Setting of the Uniform Law for
International Sales under the 1980 U.N. Convention,” in Beport to the Twelfth Congress of the International
Academy of Comparative Law {Sydney/Melbourne 1996).

27 See Progressive Deselopment of the Law of International Trade: Beport of the Secretary-General, 21 U.N,
CGAOR Annex 3, Agenda Item 88, U.N. Doc. A/G396, reprinted in [1970) 1 Y.B.UN. Comm'n on Int'l Trade
L. 18, at 3940, U.N. Doe. A/GN.9/SER.A/1970.

8 gee, e.g., Kastely, Rlietorical Analysis, sttpra note 19, at G01. See also Andersen, Glolmf]uriscormrlmrr'um,
supra wote 21,

2 gep, e.g., Audit, Lex Mercnfor‘ia,supm note 8, at 187 com menting on the
new rules:

ability ol the Convention o generate

The Convention is meant to adapt to changing circunistances, Amendingit is practically impassible, A conlerence
of the magnitude of the oue held in Vienna is diffieult to organize. Achieving the unanimity of the participating

LAY

Introduction {John Felemegas)

i e 1t but
nlv because their central location and stated purpolse deg]énd detiuleldfﬁ E'}It:ﬁiform
e i - Failure will determine the CISG’s eventual [ate a
also because their success or failure wi 'S ew ate as unilonn
ills? 1";‘he debate regarding the application of the CISG generally, as well as in individ
HAV'A < -
o ticlo 7 |
.ases, necessarily involves Article . | o Mot
’ IS/’frticle T e\:pn}essly directs that in the interpretation og CISG “regard 1sllto ]fs'el]:f] ct1 -
‘ g itormity in its application
i i " s and to the need to promote uniformity in i
ternational character and : X mity on and e
E;JSBI'\"HICG of good faith in international trade.” In(;eblpr iate(ljsI gé tﬁe Eli(i C‘)Itl zxpresﬂy
‘ i 3 ¥ 1at ar
i i ning matters governed by the -
instructed that questions concernis 5 gy CI8G that are not expressly
in it “ar led in conformity with the general principle
settled in it “are to be settled in con al prin | "
éu;gé(is based or, in the absence of such principles, “in conformity with the law applicable
‘ ’ . 31
i ivate international law.
svirtue of the rules of private interna o "
g “;-Il-lltters governed by the CISG which are not expressly settled in it are 155ue35§2t1c; WIO]fl )
CI.S(;Y'lpplitésbutwhichitdoesnote,\'presslyg-esolve; thatis, gapspraeter leg@m. . 1s.din§
ith this type of gap that Art. 7(2) CISG is concerned, as opposed to questions regar g
::qtters that are excluded from the scope of CISG, such as the matters mentionec
‘ ; that i intra legem.
ISG Aurts. 2, 3, 4 and 5; that is, gaps in ‘ -~ L
¢ Article 7(1} directs tribunals to discuss and interpret the detafiled pr OV]S‘IE)IIS oF;hetits:;t
i : ¥ - unifornity in its applica .
ith regar its intern: I character and the need for unifornity a
with regard to its internationa " unons ! 165 application,
i : ibuna heed to the drafters” directions i
If domestic courts and tribunals pay . > dinections in Auticle T an
iri ity and loyalty with which the CISG is imbued, |
to the spirit of equality and loyalty ! e international community
¢! : [ the precariously fragile internation:
have contributed to the coherence o ) ly fr tional uniy
Article 7(2) provides the important mechanism for filling in any fgapsl pr rret?v iizg]fg; 1Tﬁ(m
. Lord ] " . . e ‘(
icle 7(I) by laying the course for the text’s
CISG and thus complements Artic : oo he. ot ot any
is way, the CISG acquires the flexibility necessary
and future development. In this way, - necessary lor any
instrument that at%empts to deal with asubject matter as fluid and dynamic as internation
trade. ' Laffor
The spirit of international cooperation extends to the treatment thflt tnbm'lals w11.l ;fi(i):) ﬂ
to decisions of other national courts that are as sigpificant as their own mtelqné Iasc’s
of the Convention.® Article 7(1), by directing an interpreter’s attlentl.on tct;)!tle crses
i i : - ressing the goal of uniformity, emphasizes the n
international character and stressing ‘ Tptasizes the meed or
i i i ion ifferent national courts. Although the ,
an international discussion among di . : “
ratified, becomes part of the domestic law of each Member State, it does not lose its
international and independent character. ' o . ‘
The recourse to rules of private international law in mteipletlmg [Art. d’?(l)}dec:.l
gap-filling [Art. 7(2)] the provisions of the Convention argtllably‘hmdeis an -u1.1 el
mines the search for the elusive goal of uniformity by producing divergent interpre

i rovisi cention must be
states on proposed changes also would present substantial obstacles. Thle provisions '1?1{ tlE:eOCiSSI\] :ilz)f:oglem[ore,
ﬂtl'\'ible e1£0u£:h to be wo?knble without formal amendment for n_long period of tnln_e.f 1te « :,rthe co;wention "
must be remarded as an antonomons system, capable of generating new rules. This featu
rellected in article 7, dealing with interpretation and g:;fllp-ﬁllmg;\ @)

3 Cisg Art, 7(2).
0 Crse Art. 7(1). _ P
, i ] g 50 surla vente infernationale,
*8ee Franco Ferrari, Interprétation uniforme dela Convention de zc'r[rllm d;*li.,n.i Covern) Primeolen
48 Revue internationale de droit comparé 813, 842 (1996), as we asl el(;SU, guemeral Principles and
Iuternational Uniform Law Connmereial Law Conventions: A Study:)ftIE A50 Vi 1 ;gi o5 omention
and th‘e 19858 UNIDROIT Conventions,” 2 Uniform Law Beview 451-473 (blgir),]dt, .Illt_h,ouah ronan
‘uﬁes the expression lacunae practer legem for issues not expressly regulated by the lnw o gh g
vi ) intri i cerned by the law,
by it and lactenae intra legem for issues nat govert ot of the Second Session. U.N. GAOR.
B oo Working Group on International Saleﬁci)g(l;c;r;%;)ﬂ?;;ftt ‘;2(;}:5 Hg;fi]ﬂ{ e Second Session, UM GAOR,
24 & 3. No. 15, U.N, Dac, A/TG18, L reprin 2XB.L " Con : o
Z““QOS%S;\»ISELIC A/CN.Y/SER.A/197, also reprinted in Honnold, Doetmentary History, supra n;)?e S-Un
' 1o . ’ i ilormity by agi Yo orei
62: "It was also suggested that the provision would contribute to uniformity b)" encmil Igli‘;é(]ZT.ie?, ('10[;[
md';terhls in the f?)?m of studies and court decisions, in construing the Law.” See also Andersen,

Jurisconsultarium, supra note 21.







Part I. Introduction

It is submitted that Article 7 ‘epresents an implied provision in the Convention for

undertaking such a liberal approach to the interpretation of the body of law in question. It
must be acknowledged, however, that the danger with adlopting a broad view of the CISG
is that it might open the way to diverse national interpretations, if “broad” and “liberal”
were equated with notions of theoretical diversity and practical relaxation of the rules
of the CISG’ interpretation. Thus, a paradox may possibly exist: that internationalism
might be better served by anarrow interpretation of the CISG. However, this is merely an
aberration, or rather an illusion, because both the nature of the CISG and the intentions
ofits drafters point unequivocally to its broad and liberal interpretation. Ifits interpreters
realize the true spirit of the CISG and enforce it in practice, then a libera] approach, far
[rom diversifying the results, will achieve uniform results, This is so because the broad and
liberal approach, in this case, does not mean the endorsement of many different national
views, but the adoption of a single, uniform, a-national approach. Such an approach is
broad and liberal by definition, because it operates outside and above the restrictions,
limitations, and narrowness of established national approaches to interpretation. The
broad global scope of the CISG requires that its interpretation be of a similar nature.
For the “legal barriers in international trade” to be removed successfully, a broad and
liberal approach to the interpretation of the CISG is required. Ouly such an approach can
successfully “take into account the dilferent social, economic, and legal systems™ that
the CISG is aiming to unite, at least in the field of sale of goods. The proper interpretation
of the CISG must be broad and liberal, but not lax or abstract.

2. Uniformity of Applieation

At this point, the interrelation between the first o parts of Article 7(1) becomes niore
apparent. The autonomous interpretation of the CISG is not simply a consequence of
the “international” characterization of the CISG, but also a necessity, if “the need to pro-
mote uniformity in its application” is to be taken seriously. In the CISG, the elements of
“internationality” and “uniformity” are interrelated thematically and structurally because
of their position in the same Part and Article of the Convention; they are interrelated
functionally because an autonomous approach to interpretation is necessary for the fune-
tioning of both, and they are interdependent because the existence of one is a necessary
prerequisite for the existence of the other. The international, rather than national, inter-
pretation is necessary for uniformity in the application of the CISG to be achieved, and
uniformity of application is vital if the CISG is to maintain its international character.

The biggest danger concerning the interpretation of the CISG has been attributed to

“a natural tendency to read the international text through the lenses of domestic law. ™5
This reading can be the result of a conscious, or unconscious, inclination of judges to
place the uniform law against the backgmund of their own municipal law (Jex: fori) and to
interpret the uniform law on the basis of principles with which they are already familiay,
thus threatening the goal of internationa uniformity in interpretation

HCisa Preamble.

“Sjobn Honnold, “The Sales Convention in Action — Unilorm International Words: Uniform
J.L. & Com. 207, 208 (1958).

5Among other eauses that can give rise to diverging Interpretations of a uniform law are problems that are
“internal” to the uniform haw because they have their source in the uniform law itself. Such divergences in
interpretation are “normal” results of defects in the dralting of the uniform rules. These include mistakes in
grammar and translation, lack of clarity, or gaps in the law, See Michael F. Sturley, “International Uniform
Laws in National Courts: The Inlluence of Domestic Law in Confliots of Interpretation,” 27 Va. . L. L.,
729, 731 {1886). Other reasons that can lead to divergent interpretations
independent from the uniform law itself On this uspect, it has been said that some interpretative differences
can result from various national interests that the different interpreters want to prevail over the national
interests of other States. In relation to the C1sG. ithas been asserted that “the disparity of economic, political,

Application?,” 8

are “external” because they are
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It is submitted that this goal of international uniformity cannot be acihie?fed[ if ng;cgl(ll
inci - ots, taken from the law of the forum or from the lawf hat n t 1e.a ence
R (é ConcledI have been applicable according to the rules of private international
of the CL?I wguto b; used in the interpretation of the CISG. In fact, a “nationalistic
e are la 0“’18 interpretation of the CISG would achieve results that are contrary to
o vas 'to tl(celed b :'lthtt creation of the uniform law and would fos_ter the emerge.nce
“g 1211'1 ;f;lglsei;]ttiﬁt101lql)in[:erpretations.” The nationalization of the uniform rules deprives
of div ations

the instrument of its unifying effect.

3. The Observance of Good Faith in Internati(.)nz.ll Trade‘ \ isions of the
A.ccording to the third element of Asticle 7(1), in mtelipretxﬁg the Plofgood ot ke
- g “ ance o P
i regard to the need to promote the “observan goo .
Convention one must have regar promote the obseriance o, good haith in
i i rade,” islative history of this provision shows the
'national trade.” The legislative his : ; i nclnsion
11}“:111; ood faith principle represented a compromise. This solutt.on_wals \'vml\eg1 X
(lj}etweei those delegates to the Vienna Convention who sulppolrﬁedblts 111(:51510;1,.;6;1)16%
¥ 'ti ve the pring
i ‘ation of the contract, the parties should obser le
that, at least in the formation o _ o
i ing” in * ith,” and those who were oppo i
“fair dealing” and act in “good faith, _ ' ) > plict
?(fference to thge principle in the Convention, on the ground that it had no fixed meaning

iy dS
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i der t of Interpretation .
a. Good Faith as a Mere Instrumen ; » e dealin
'}‘he placement of the good faith principle in the context of an c;pel anveE Pll c,)\ns?s::lt ;itm- eg
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i i vitlin
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legal systems.

i r ol achievin
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logal o " iliati { Legal Traditions in the U.N, '
i ity jandro M ro, “Reconciliation of Lega
legal uniformity.” See Alefandro M. Garro, e i of Leg o
antmcts for the Tnternational Sale of Goods,” 23 Intl L(rtti. 443, 45(‘]1(192 } , pointed out by courts, The
 The negative consequences of a “nationalistic”™ interpretation have also ?el I oited out by courts: The
House E‘f Lords, in Scruttons Lid. v. Midland Stlicones Ltd. 1]969. A.C.:—:G‘ n:ndrﬂiqst ated that it would
i i * protuz 1 negotiations, reach agreement .. . 2 2
be deplerable il the nations, alter protracted neg ‘ gre X
shoulg then disagree as to the meaning of what they appeared to agr ele u%m:].e” General Brovisions,suyre
5ee Honnold. Uniform Law for Int'l Sales, supra note 1, at 146. See also Bonell,
o oo i Contracts for the International Sale of Goods,”
9 rula Edrsi, “A Propos the 1880 Vienna Convention on Contra T ¢ e of .
g‘iﬁ '1G§ 1-1;"500:;? g '31.::3l 349 (1983}, whao is of the opinion that the provision as it now stands represent
Am, [. Comp. L. 333, 34¢ X
ise, i i ingi [ good [aith.
N romise, in fact burying the principle ol g : . - e afthe
5”SStr:c““Eger‘\Cl?;::pl;'i:'n‘swortl1 “The ()Jm;:vemion on the International Sale of Go;d;f: c')n; t(;hjlﬁ 39; sg;c;i};ewgo :
- ! jes.” { i nazi e, La Convenzione di Vienn
A tries,” in La Vendita Internazionale, o . A ' A
(Cllc)m::m\j]é‘;:‘f'frqec);clll 1981), at 18. where the author speaks of “seemingly har mles:f ggul‘i‘s. S(Li% gis)oSI; ju
ott. A. ., 1981), at 18, s ngly harmle .
Winship, “International Sales Contracts Under the 1680 Vienna Ccu.z\ en;g)(;:j) l:hfhb;e 0,:;;,,8 5 55 07
40 Cl‘f Brune Zeller, Cood Faith - The Searlet Pimpernel of the Cisg (2000), avails
a. 40. Cf. eller,

Welb site: <httpicisewd lawpace edu/cise/hiblio/zeller2 htmls .
: pilc 1
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b. Good Faith in the Relations between the Parties
However, there is academic opinion favoring a broader interpretation of the reference to
good faith as contained in Article 7(1), pointing out that the duty to observe “good faith
ininternational trade is also necessarily directed to the parties to cach individus] contract
of sale.”1

The main theoretical difficulty with the above suggestion is that, in effect, it implies
that the interpreters of the CISG are not only the judges or arbitrators but the contracting
parties as well. > This point is controversial, and there are practical and theoretical objec-
tions toit. If Article 71is addressed to the parties, then that provision might be excluded by
them under Article 6. This would be an unwelcone result because, in practice, it would
hinder the uniformity of interpretation. The theoretical objection is that the statement
seems to obliterate the distinction between interpretation by the court and performance
of the contract by the parties. One of the main practical objections to the inclusion in the
CISG of a provision imposing on the parties a general obligation to act in good faith was
that this concept was too vague and would inevitably lead to divergent intexpretations of
the CISG by national courts.

The possibility of imposing additional obligations on the parties is clearly not supported
by the legislative history of the CISG. Article 7(1), as it now stands in the CISG text, is
the result of a dralting compromise between two diverging views; it reflects the political
and diplomatic maneuvering necessary for the creation of an international Convention. It
cannot now be given the meaning originally suggested by those advocating the imposition
of a positive duty of good faith on the parties, as doing so would reverse the intent of
the compromise. On the other hand, this does not mean that the opposite view {i.e., that
good faith represents merely an instrument of interpretation) should be adopted instead.
That interpretation would unnecessarily deny the value of good faith and its potential
function within the CISG,

Itis submitted that “good faith,” like afl the other terms in the CISG, must be
approached afresh and be given a new definition that will describe its scope and meaning
within the CISG, separate from the peculiar loads that it carries in different, and often
within, legal systems. It may take some tine for the principle of good faith to develop
naturally and to crystallize in the case law, in the spirit of continuing deliberation and
discourse that characterizes the community of the CISG members.

V. REMEDIES AGAINST DIVERGENT INTERPRETATIONS

It has been eloquently — and accurately - stated elsewhere that international trade [aw
is subject to the tension between two forces: “the divisive impact of nationalism and our

1 Bonell, General Provisions, supra note 36, at 84. See also Gyula Eérsi, "General Provisions,” in International
Sales: The United Nations Convention on Contracts for the International Sale of Coods 8-9 (Nina M. Galston
& Hans Sinit eds., 1984) [hereinalter: Esrsi, General Provisions in International Sales), stating, “[ijt might
be argued that [in cases in which interpretation of the Convention leads to application of the good fith
clause] it was not the Convention which was interpreted but the contract. . . . [H]owever, interpretation of
the hvo cannot be separated since the Convention is necessarily interpreted by the parties also; after all,
the Convention constitutes the law of the parties insofar as they do not make use of Article 6 on freedom of
contract.” For similar statements, see Schlechtriem, Uniform Sales Law, at 39; Fritz Enderlein & Dietrich
Maskow, supra note 19, at 55; Dietrich Maskow, “The Convention on the International Sale of Coeds
from the Perspective of the Socialist Countries,” in Lq Yendita Internazionale, La Convenzione di Vienng
dell’ 1T Aprile 1950 45-47 (1951), Gf. the opinion offered in Arthur Rosett, “Critical Rellections on the
United Nations Convention on Contracts [or the International Sale of Goods,” 45 Ohio 51. L], 265, 200
(1984).

2800 Enderlein & Maskow, International Sales La, supra note 19, at 55,
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all the greater. Thus, it is arguable that, as a matter of principle and common sense,
courts should at least consider the jurisprudence developed by foreign courts applying
the CISG.3 The difficulty lies in the importance (e.g., binding force or merely persuasive
value) that a court should place on a decision of a foreign court and the reasoning behind

that decision, as well as the degree to which any such “precedent” may be followed and
adopted by other foreign courts.

In terms of how the evaluation of existing case law should affect interpretation of
the CISG’s provisions, the basic question that needs answering concerns the reaction
of a judge or arbitrator, who, when faced with an issue of interpretation in the CISG,
discovers that divergent solutions have been adopted in regard to that same issue by
different national courts. The prevailing view is that, as long as the divergences are rather
isolated and rendered by lower courts or are to be found even within the same jurisdiction,
“itis still possible either to chioose the most appropriate solution among the different ones
so far proposed or to disregard them altogether and attempt to find 2 new solution.”

Even though no mention is made in Article 7 of the authority of decided cases, the
exhortation in Article 7(1) to treat the CISG as an international text and to promote
uniformity in its interpretation will require deference to judicial opinions from other
countries. This body of opinions may not quite develop as a system of precedent, in the
commen law sense, but in a new and unique jurisprudential system like the CISG’s, in
which case law will be at a premium, courts have an obligation to expand their reasoning
process if they are to transmit relevant persuasion to courts of other legal systems.®

3 Tor the necessity of having regard to other countries’ decisions, see Albert H. Kritzer, Guide to Practical
Applications of the United Nations Convention on Contracts for the International Sale of Goods 108--109
(1989) [heveinalter Kritzer, Guide to Practical Applications]. The domestic legislative instruments in most
common [aw countries are traditionally interpreted narrowly so as to limit their interference with the law
developed by the courts. Sec generally Cook, “The Need for Uniforn Interpretation of the 1980 United
Nations Convention on Contracts [or the International Sale of Goods,” 50 U. Pitt. I.. Rev. 197-996 (1988}.
Progress on this issue — that is, the development of a body of case law citing rulings ol courts of [oreign
jurisdictions - is slower than desired but nonetlieless evident. See,e.g., the following case law:

* Ttaly January 31, 1996 District Court Cuneo (Sport d'Hiver di Genevicve Culet v, Ets. Louys et Fils), case
presentation including English translation available at <htg2:f/gisuw3.lnwpnc:e.erhu’cnsesfgﬁﬂl31i3 htm]s

* France October 23, 1996 Appellate Court Crenoble (Crec des Beauches v, Teso Ten Elsen), case presen-
tation including English transtation avattable at <http:Aeisowd.law pace.edi/eases/96 1 025(1 Jitmis

* Switzerland January 8, 1997 Appellate Court Luzern, case presentation Encluding English translation
available at chttp:.’f’cismv!}.]a\v.pace,edlLfcases/.(l?(}l085I.htn1l>

* United States June 29,1998 Federal Appellate Court [11th Cireuit] {(MCC-Marble Ceramic Center v.
Ceramica Nuova D’Agostine), case Presentation available at <littpuicisawd lawpace ecdy/cases/ 9806291 .
hitml> (a case that, ;1lthough not citing foreign precedents, as there was none on the issue considered, did
point out the need to consider such precedents

* United States May 17, 1999 Federal District Court [Louisiana] (Medical Mm‘]:cting v. Internazionale
Medico Scientifica), case presentation available at gth_p:f'/C'sD\v{}.[ﬂw.pa e.edi/cases/990517n | Lt
case citing the ruling of a court of a [oreign jurisdiction}

* Italy December 29, 1999 District Court Pavia (Tessile v, Ixela), case Presentation including English trans-
lation available at <hth):f.’cism\ﬁ.Ia\v.pace.edm’cnsec/.(].(]] 229i3.html> {a case that cites the ruling of a court
ol u foreign jurisliction)

* Italy July 12, 2000 District Court Vigevano (Rheinland Versicherungen v, Atlarex), case presentation
including English translation available at <http://ciﬁmv.’i.law.pace.edm’cnses/ﬂﬂﬂﬂ2i3.htm|> (a case that
cites and comtsents on forty rulings of courts of [oreign jurisdictions)

* United States May 21, 2004 Federal District Court [Elinois] (Chicago Prime Packers v. Northam Foord
Trading Co.), case presentation available arﬂt_p:f/cisuw&law.nnce.ec]u/cnsesf’ﬂ40521nI htmls (citing rul-
ings by courts of Germany, Italy, and Netherlands)
ouell, General Prouvisions, supra note 36, at 92,

S05ce Thilip T. Hackney, “Is the United Nations Convention on the International Sale of Goods Achicving

Uniformity," 61 LA L. Rev. 473—456 (2001) at 479, available online at i[iq)://ciso'\v!}.lnw.page.ec]n/giqgr’
hil)lioflmcknP_\'.hhui):
It cannot be argued that the Convention itself requires the courts to apply the prineiple of stare decisis and
make prior case law binding, [...] Therefore. a reasonable reading of this Convention directive would be that it

> {a
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BT is eq}reslsion is L-EI.SE‘(] by Honuold. “The Sales Corvention in Action — Uniform International Words:
Uniform Application?,” 8 J.L. & Com. 207, 208 (1988).
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of an autonomous, international interpretation of the CISG

and its uniform application
cannot be overstated. 57

The role played by doctrine in the interpretation of legislation varies in different legal
systems. In civil law countries, recowrse to doctrine as an
for domestic and foreign law has never been doubted.
law jurisdictions have traditionally given little effect to scholarly writings. But even in
comman law countries, such as England, where judges traditionally have been reluctant
to have recourse to scholarly writing, the need for uniformity in interpreting international
Conventions has led to a more liberal approach and the use of doctrine has become
increasingly common 6

In considering the interpretation given to the CISG by foreign courts
courts should consider the doctrinal writings that influenced such interpretation in those
foreign courts. This practice gains its legitimacy by the recognition of the vital role that
doctrine can play in avoiding interpretative diversity in the CISG. It is achieved by the

introduction, through the use of doctrine, of intemational, rather than domestic lenses
to view the CISG.

instrument of interpretation
On the other hand, common

, all national

3. Travaux Préparatoires (Legislative History)
Another useful guide for resolving doubts about the exact meaning, scope, and effect of
the CISG's provisions is the legislative history of the CISG (ie., the study of the travaux
préparatoires, which include not only the acts and proceedings of the Vienna Conference
but also the summary records of the previous deliberations within UNCITRAL).

The CISG directs Interpreters to have regard to the “international character” of its
provisions and requires, in addition to the international experience that will be devel-

oped through jurisprudence and doctrine, that the Convention be placed in the proper
international setting of its legislative history.%

During the formative stages of the Convention, numerous difficulties

arose and were
resolved through debate and conipromise among the diplomatic deleg

ates to the Vienna

57 See Edgar Bodenheimer, “Doctrine as a Source of the International Unification of Law,” 34 Am. J Comp. L.
G7 (1986 Supplement}, at 71, where the author examines from a comparative point of view and in detail the
question of “whether doctrinal writings may be considered pri mary zuthorities of law on par witly legislation
and (in some legal systems) court decisions, or whether they must be relegated to the status of secondary
sources.

531n the United States, academic writing is cited freely in judicial opinions, and there was similar reliance in
England, in Fothergill v. Monarch Airlines Lid., 1981 A.C. 251 (House of Lords). The sh
from traditional common law practice is reported in Canada, where courts long ago shed their reluctance
to use scholarly writing and regularly cite textbooks, law reviews, and other scholavly literature, According
to one comnmentator, this develop ment is explained “by the wide geographical dispersal of Canadian courts,
a less cohesive bar, less specialization among Judges and the greater influcnce exercised by Canadian law

schools.” See Honnold, Uniform Words and Application, supra note 53, at 126, 1t is interesting to note that
some of the factors responsible for the Canadian development could alsc be true, structurally at least, in the
context of the Cisc and its worldwide application,

89 See Honnold, Uniform Law for Int Sales, supra note 1, at 136-137, See
note S, at 187-188:

The intcrnational character of the Convention shonid encourage cowrts to refer to the Convention’s legislative
history and prior instranents (i.e., the Utys and ULF) in order to ascertain the most likely intent underlying
the wording of a given provision, Reference should also be made to the various official texts of the Convention
to resolve ambiguities in one of the texts, For example, article 39 states that the buyer must notify the seller of
alackof conformity within a reasonable Hme alter discovcly. On this score, the English text refers to the “Nack
ol] conformity of ihe goods.” Does this restriction mean that article 39 is inapplicable if the non-canformity
appears in the documents instead of in the goods - although delivery of documents is closely associated in the

Convention with delivery of the goods themselves? The F rench text is not as restrictive and speaks of défaut de
conformité in general terms.

arpest divergence

alsa Audit, Ley Mercatoria, supra
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| islative hi i ravaux préparatoire
i X tory of the CISG is that the frevaux p
tious treatment of the legislative his .
sometimes reveal a difference of opinion among the draftels- themselv.e‘s. Also, .e\IEIIt\?:)?:
;the arguments put forward in favor of the adoption of afgweln péovismn &velte 111? con
i g - arily, decisive for the final product. Ir
troversial, they are not always, or necessarily, : v the final In other
instances, the ilifference in opinion docwnented is of a p(f)h[tlcalcllzgl(l;el than I?gﬂtz;]ltﬁi :
) in mi the provisions of the were adop :
It should always be kept in mind that - were na
diplomatic conference, in what is a political act by representatives of different sovereigr
States.

i ithout
O Honnoid has stressed the importance of discussion to the worlt of UN CI'I"H_AL. leading -to i-.cm;eln’;;lws(;: hout
the need for formal votes. Sce Honnold, “The United Nations Commission on Internatior ‘UN(‘:ITRAL,S
z\’}?ssion and Methods,” 27 Am. J. Comp. L. 201, 210-211 (1979). l:‘or gg;g?'lr;o::}:nel{t\il:);; L RAL
issi Farnsworth, AL — Why? atr T
. ,, structure, mission, and methods, sce E. Allen ! ' RAL Wh o
?‘:’5152:37; ’ft‘;gcAT:z J- Comp. L. 314 (1972); for one participant’s wry view of this process, see Gyula Egrsi
“Unif};i;w the Law (A Play in One Act, with a Song),” 25 Am. J. Comp. L. .658 (19tf Iz.q] indesstanding that
IThe material found in the Ci156’s legistative history adds depth toft_h}e mtt]el;n 101‘;‘(I e standing that
ies th jon’s text. H K tary History of the Uniform Law fer :
lerlies the Convention’s text. Honnolds Docirmen - he € o for I onal
.ISI'::I(;]-(;SIUWer 1989} reproduces the relevant documents and provxc!es velerences, thereby making it e
to trace the legislative history and development of the Cisc's prows‘los}s. 35, a1 991 {entored into force
Vienna Conve?ltion on the Law of Treaties, May 23, 1969, 1155 U.N.T.S. Art. 32, at 3
anuary 27, 1988). R _ _
TB_Jlohn P-i)ounold, “Uniform Laws lor International Trade,” Int! Trade & Bus. L-j];}? (}2231 cupra note 46 at
*See Honnold, Uniform Law for Int'l Sales, supra note 1. at 136; Bone}l, C'cnclr{l r(fu sion {mii‘;rm ote 6, at
90. Among ci'\rii faw comimentators, it is widely accepted that the legislative 1.15t01_-) cz’ ‘?, iniformn law st
be-t'll'en into account when interpreting the uniform law. Se;z,leg.%b, ][3';11'nalrc1tmlcliti;n:] sc::lre;’ n Coods ke
la ; i i i I Avri he Tniternational Sg N
E ses: Convention des Nations Unies du T IS t ! Sal coo N
(CIJE ::{rzl:t’;g;“cilf li April 1950 — in French] {Paris: Librairie Générale de Dt'(?lt et de Iu1il§p1 1{(1e1{c:, l?ﬁ?‘jﬂ:l
4;[llet'eimfter Audit, Infernational Sales]: Fritz Enderlein et al., Internationales Kaufrecht [Internations
Sales Law — in German] 61 (1991). S o vote 36,
% Hommold, Uniform Law for Int'l Sales. supra note 1, at 141-142; Bonell. General Provisions, st
at 90. .
"6 Bonell, General Provisions, supra note 36, at 90




20 Part I. Introduction

4. Neutral Language - A New Lingua Franca™
The quality of the international character attributed to the CISG has yet a further dimen-
sion. Such a characterization denotes that the terms and concepts of the CISG must
be interpreted antonomously of meanings that might traditionally be attached to them
within national legal systems. To have regard to CISG’s international character must mean
that the interpreter should not apply domestic law to solve the interpretative problems
raised in the CISG. The reading of the CISG in light of the concepts of the interpreter’s
domestic legal system would be a violation of the requirement that it be interpreted with
regard to its international character.™ The terms of the CISG must be interpreted “in
the context of the Convention itself.”™ Such a conclusion becomes necessary when one
looks at the background of the CISG.

The CISG is a code that contains a defined set of topics (formation of contract,
rights and cbligations of parties, remedies), and its provisions regulate issues relating
to those topics using rules that are underpinned by a coherent set of general principles
on which the Convention is based. The Convention has adopted a new common lan-
guage to express those rules and general principles that operate throughout the CISG,
frequently using plain words that refer to specific events that are typical of international
commercial transactions. The rules on risk of loss provide good examples of the use
of event-oriented words. CISG Art. 67(1) provides that “the risk passes to the buyer
when the goods are handed over to the first carrier for transmission to the buyer in
accordance with the contract of sale.” In a similar tone, Art. 69(1) states that in con-
tracts that do not involve carriage, “.. . the risk passes to the buyer when he fakes over
the goods.” The drafters of the Convention opted for the use of plain language when
referring to things and events for which there are words of neutral content devoid of
domestic legal nuances. Such words as “delivery” and such concepts as “property” and
“title,” which are loaded with peculiar domestic importance, have been intentionally
avoided.

The form and content of the CISG are the outcome of prolonged deliberations among
lawyers representing a multitude of diverse legal and social systems and cultural back-
grounds. The provisions of the CISG had to be formulated in sufficiently neutral language
to reach a consensus that would not be vitiated by misunderstanding among its drafters.
Animportant decision that the drafters of the CISG had to make regarding this issue was
whether to include in the CISG detailed definitions of significant terms.® The eventual
choice was to include some definitions as needed within the text of particular provisions,5!
but not to have definitions of key terms as a separate part of the CISG.32 This decision

"TSee Peter H. Schlechtriem, “23 Years CIsG - An International Lingua Franca for Drafting Uniform Law,
Legal Principles, Domestic Legislation and Transnational Contracts,” 2 CILE Studies. The Cisc and the
Business Lawyjer: The UNCITRAL Digest as a Contract Dra ing Tool {forthcoming 2006}, offering a strong
argument in favor of the Crs¢ as a lingua franca of international commercial law,

BSee Honneld, Uniform Law for Int'l Sales, stepra note 1, at 136, where the author also states, “[t]o read
the wards of the Conveation with regard for their ‘international character’ requires that they be projected
against an international background.”

Md.

8ee generally Famsworth, Problems of Unification, supra note 26,

tSce C1sG Art. 14, stating “[a] proposal for concluding a contraet addressed to one or more specific persons

constitutes an offer...”; CI1sg Art. 18, stating “[a] statement made by or other conduct of the offeree
indieating assenlt to an aller is an acceptance”; CISG Art, 25, stating “[a] breach of contract comumitted by
one of the parties is lindamental ...~

5*This style is more reflective of civil code drafting style than common law statutory practice. See generally
Farnsworth, Probiems of Unification, supra note 26. This style contrasts with the detailed definitional system
i the American Uniform Commercial Code.
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on drafting style is a further indication of the \IY]'S[:-GS osfgthe drafters to produce a law that
3 international cooperation in its application.
P]??Eltsetsolgze;gnceded th ai, despite the di\PeIlj'se composition of the d‘rafting team alc*id ?; e
attention given to all official language versions ofi tl'le CISG, the draftlmg dfalc)lz}tfe teume;L 5 E)l
focus on legal concepts drawn from either the civil law or common law t_l- a 1t101'1€{] / .;]
result, most of the words and concepts used in the CI'S(‘E are Anglo-Amer 1cz}n or esdeaIt
European in origin, but the ramifications of this origin must not l?e ove‘1 e.stm]late1 . n
may be that, in creating this modern uniform legal regime for the 1ntemi1tzona sa eb \
goods, certain concepts® or words were borrowed from developed legal systems, 'ul
211011 words or concepts do not (and should not) bring with them t(? the CISG thi} Sl.jelcm.
depth of meaning that they have in their original context. The choice of one \-\’Oll I]{lt 1fer11
than another represents the process of a compromise, rather than the acceptlailce o ;1
concept peculiar to a specific domestic legal systemn. Tl.le dl:aftEI'S attempted to f’lVDld
terms that have been endorsed and shaped by diverse historical, social, EC(?‘]]OI'IH(E,, anl”
cultural structures in the various legal systems. They employed neutral, .a-lnatlg?sac
language to avoid such distortions. The neutrality of the, \VO{‘dS -chosefn' fm-tlg °¢
promotes the CISG's autonomy and advalfces UNCITRAL’s objectives of internationality
iformity of interpretation and application. _
ani:ll;li{?t};r];)?efzftil(x)]ne(}f the CISG's térI:ns that relies on spe.ciﬁc national connotations
will be calamitous because what is required is an interpretation of the CISG thait is nlot
only uniform but truly international as well. Interpreters of t.he text mu‘st not‘vu.) f{te t (1)(}
spirit of the law that is embodied in the Preamble and the intexpretation provisions :
the Convention. The meaning of auy words imported from domestic legal systems mus
i ibed by their new legal context.

be’lglljg g?:ﬁ:ﬁf e e[:;)lgressly acknm%ledges the cultural, social, and legal diversity that_cl;ar—
acterizes its member States. The remedial provisions of the CISG are also structure tsg
reflect the commitment to equality in the formal paralielism-bet\veen buyer and sl:elllr:‘l. :
The commitment to equal treatment and respect for .the d;ff.erent cu-ljcural, ‘somar, lancs
legal backgrounds of its international members is consistent w1t.h Otli?l mf]p.ct)ll ta:lt1 t\ 301:;
under[yl'ng the CISG, such as commitment to keeping th-e contract -a 1ve,f Cil m?t o
munication between parties, reasonableness, etc. The interpretation of the text of th
Convention must be guided by these enunciated principles.

S‘gKaste[y argues that this choice of drafting style has z'hetor.ical signiﬁcnnce bc-lrca.u:;tzl d’et':ulec:] ?zﬁl;::enil\ﬂ
sections “. .. encourage the reader to understand the words i 2 technical .am.:l Ill]'lltE' way, m; " ,P croeive
the text as sefl-contained. The reader is led to interpret sgch.a text as limited to 1ts- lspe:‘ll 1;?1 E 1: n]:)tes
terms and to disregard its byoader implications or implicit significance. Qn th!.% othe:- hand, :}Sﬂe )wo s
that “informal, contextunl definitions. . . encourage a broad and conve_rsatlm.ml }n't61pllett1t191} o li St;] :
of the text, leading to greater depth and complexity in the interpretation of individual provisions.” Kastely,

Al i @ note 19, at 383-594. .
84 I;ifzi:fﬁw( ﬁz:r:?s:;ls;g;;;osg Unifying the Law on Formation of Contracts for the International Sale of
5”27 Am. J. Comp. L. 315-323 (1979). .

55 ggrogi,mu[;li”ﬂ éarty m'liqy. by notice fixing an additional final period for perfolrm-,llfl'lce F:f thilojlill- r[:a]:;_‘,dsz
obligations, make time of the essence, where it is not clear [rom the contract 1itsef cg 10111t 11 b:e.w]]. e
ing circumstances whether failure to make timely performan(?fe amounts to a fun aan aC rez oh see
GI1sG Art. 47(1) and Art. 63(1). It has been commented. that -Artl. 47(1) is ba?ec} clm hrle erli?‘\:d o
cept of “Nachfrist' but it has a well-known counterpart in equity in coa_ztracts 0(1:' tledsa e”ocolnvmﬁon
erences omitted].” Jacob 8. Ziegel, Report to the Uniform an_Coly"'m cnfcfr o:f ana 'aAo  Convention
on Contracts for the International Sale of Goods (July 1961), University of Toronta, excerpt avaika

sows. e edu/cise/testiziecel4 7 htmis. ) .

56 Ic{ellnér has observed that “the synunetry in the rules on the 1'en}1ec§ies for the ?’eller? alnd f)he) buyc;lds I;]e}cj:

ol cantract is probably prompted by a desire of being impartial to the s_elic-f 3 f“( t _1@[ u);z][s ‘l\rt‘!.‘ ”;‘S.

Hellner, “The UN Convention on International Sales of Goods — An Outsider’s View,” in Ius Infer Nationes:

Festschrifl fur S. Ricsenfeld 85 (Exik Jayme et al. eds.. 1983).
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Individual terms or problematic
to the CISG’s underlying values if t
reinforced and enriched. This is th

CISG. The direction taken on this issue will determine whether the members of th
CISG's community form a true community of entities that
simply a collective of independent entities that,
a harmonization of sorts on s
taw cannot be achieved merely by the universal

the establishment of a uniform interpretation of these rules universally.

VI. GAP-FILLING IN THE CONVENTION: ARTICLE 7(2)

The CISG does not constitute an exhaustive body of rules

solutions for all the problems that can originate from an international sale transaction.
Indeed, the issues governed by the Convention are limited to the formation of the
contract and the rights and obligations of the parties resulting from such a contract.57
This limitation gives rise to problems relatin g to the need to fill gaps that exist in any type
of iucomplete body of rules.5
It is to comply with such a need that Article 7(2), designating the rules for flling any
gaps in the CISG, was drafted. The justification for such a provision Hes in the fact that

“it i hardly possible for an international group to dralt a voluminous and complicated
piece of legislation without leaving gaps behind,”? especially in the field of contract, as
contracts have infinite variety,

The legislative history of this
comprornise that is Art. 7(2)%;

and thus does not provide

provision is informative because it reveals the drafting

Questions concerning matters governed by this Convention which are not expressly settled
in it are to be settled in conformity

with the general principles on which it is based or, in
the absence of such principles, in conformity with the law applicable by virtue of the rules of
Private international law,

57 See CISG Art. 4, stating “[t]

his Convention governs only the [ormation of the contract of sale and the rights
and obligations of the seller and the buyer arising lrom such

a contract, In paz'riculur, except as othenwise
expressly provided in this Convention, it is not concerned with: (a) the validity of the contract or ol any of
its provisions or of any usage; (b) the effect which the contract may have on the property in the goods sald.”

For [urther exclusions to the applicability of C1sG, see Crsg, supranote 1, art. 2 (sale ol certain goads), art.
3 (supply and manulacture contracts and labor contracts), and art. 5 {liability lor death or personal injury)

in addition, the Convention does not govern vights based on fraud or agency law: see Honnold, Uniform
Law for Int'l Sales, supra note 1, at 114-116.

% Note that lor the purpases of this text, any reference to “gaps” is a relerence to gups practer legem (ie.,
matters “governed by the Cis6 which are not expressly settled in it™): in other words, issues to which Cisg
applies but which it does not expressly resolve. Matters that are excluded [rom the seope ol Cr1se {such as
the matters discussed in C1sG Arts. 2,3, 4and 5) are gaps intra legem and o not concern Art, 7(2).

B Esrsi, Ceneral Pracisions in International Sales, supra note 51, at 2-11. See also Audit. Lev Mercataria,
stpra note 8. at 190, commenting on issues of gap-filling in the Cisc:

Although the Convention is intended to be a all-encompassing framework, unprovided-for cireumstances

perforce will surface. Article 7(2) deals with these circumstances. Where a gap is found in the Convention, it
is not to be filied immediately by reference to an

applicable domestic law; the reference to such a domestic
laww is only subsidiary. Initial reference st be mad

le to the Convention’s “general principles.” The Convention
constitutes an autonomous systen; it is not to be regarded as one statute among others.

50T here were arguments in [avor of a gap-filling provision excluding the use of the rules ol private international
law {i.e., in terms similar to those in Article 17 UL1s). The opposing view was that the uniform law could
not be considered as totally separated [rom the various national laws - as the uniform law did not deal
with a number of fmportant questions related to

i
contracts of sale — and that it would be unrealistic and
impmctical ta construe many undefined terms containe

law. See “Legislative History of Art. 7(2)°

cl in the Cisg without having recourse to national
"in Felemegas. Uniform In[er'pmm.'ia.rr, supra note 24, ch, 4.

provisions can and must be construed with regard
he overall linguistic and thematic structure is to be
e mandate expressed in Articles 7(1) and 7(2) of the

e

abide by a uniform law or
at times, cooperate with each other via
pecific topics. Simply put, uniformity in international sales

adoption of uniform rules, but only by
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In the manner that Article 7(2) is drafted, the‘ n'_sk of diversity.inh th.e Ctonc\Ifel;tg; (53
gap-illing from one jurisciction to another is minimized, beca.use 1lec0mseh i) r(i);d stie
il\\’S is to be had only when it is not%)]c»ssibie to fill a gap by applying the general p Y
on'[\‘\lrl“c;ltlhf)fct(l)lli]sv ?:'g\(:il;i:nbzsii.t very different from that of the iutelpretati@ I'l.lleS
fOLlilI(fi:'l Article 7(1); that is, uniformity in the CISG’S'inte:pretatiloln and a}t)pth;:::tlsgt
Article 7(2) and gap-filling are directly conn(.acted to Article r(l).an.c mt(?l‘px tri :1 [1) o, ot
only due to the proximity of their location in theg;rext but_, 11101e11mp01ta:t1‘t3,te Ceause
of their substantive relationship with each other., “l Gaps in t.he abw f:0115 1 e :m 3 "
ger to the uniformity and autonomy of the CISG’s 1nte:1£retat10u,. ler,ause- toi ° ; T)lfust
follow the homeward trend is to find gaps in Ithe law.”* Further, mterp:e‘ al th:l st
be the means whereby gaps in the CISG are filled, because wh(in.a gap p:t (zf Oel o{t':the
is detected the problem arising thereby should be solved through interpretatios
CIEIE\.veVer, the relevant textual reference in Article 7{2) leaves t.heb(fI$G P]c?;:i Eg
divergent gap-filling (i.e., in conformity with the relevant law appflu]:a 'elazcgf jri:‘]te
the rules of private international law). It is arguable that the use odt L])e rules Ol];,ed‘b
international law to resolve questions concerning mgtters governed but 111.11 est ved | Sy
the CISG will harm the Convention’s uniform application byP}-OdUCl‘l?g cthe‘lg.en ll'BSrL.lu]ci
An alternative approach to gap-filling — one basm";‘d on the ccnu?ept of 1111te1 nd??[;;;té ;nd
on generally acknowledged principles upon Whl‘Ch thcla C¥SG. is basrj(“ mlwo)u (..u.her e
promote the purpose of the new law (i.e., mniformity in its application), rz 7
hu}iiiclc):[(.)rdance with the basic criteria established in Artiqle 7(I) and di.scius§ed eal:E_lg‘:
uniformity in the CISG’s application is the ultimate goal. ¥t {?l.lows thi'-;t 1"01.'t e 1:.1tetll-1pe1 (t:e‘t
tion of the CISG in general —not only in the case of ambiguities or o- SCUMUGS-E} - ’tel,]t
but also in the case of gaps praeter legem — “courts should to the largest possible ex

refrain from resorting to the different domestic laws and try to find a solution within the
Convention itsell.”™

N See, e.g,., Audit, Lex Meicatoria, supra note 8. at 193-94, where the author wutes‘, The 1ela[§10n:?lupt|.ret;wlc;|’
fl]e’C’S‘l‘l’\’CntiOl’] and the lex mercateria can be summarized by ontlining the hievarchy of norms that may
international s: ac ler the Convention:
apply to an international sales contract unc ‘ N
(IP)[ The “mandatory norms” ol domestic law. which prevail aver the rules of the Conwintlgll] (iut. -L[ELI)l,ll .
a _ : pnveution {art. -
(2) Trade usages, either expressly referred to by the parties (art, 9[11) or found applicable by a cou
2) Tra ages,
arbitrator (art. 9[2]);
(3) Contract provisions (art. G);
{4) The rules ol the Convention; . _
N finciples” i tion is based (art, 7[1}%
5) The “general principles” on which the Conven o . et
EG; [l no ;,uch pri%lcip[es are identified, the non-mandatory norms of the law applicable under the con
rules of the forum {art. 7[2]) . o cesion. Under
Although domestic laws appear at the top of the hierarchy, their app_hcatlon shoul‘d_be thefn’.‘.\(.llelp::_tr)l::;;'lctions
the Convention, the lex mercatoria is the chicf source 0{ *1'311113113["3“b=e tllaw [Oll‘llzltg‘l;ll';zlol?ltl.{;e P]‘-mclip]e e
i i s tr : | heading) or indirectly through the applica :
e e il o ing). Ti ion elaborates the common law and practices
arty ' sact (the third heading). The Convention elaborates on law ar :
D ioremmationsl salos and < o d tic commercial rules. The Convention itsell purports to
ol international sales and the commeon cove of domes ic < 3 . The Gonvention itsell pouports fo
acti refore qualifies as an expression of lex mercaioria. But, 3 P
rmulate the most common practice and therefore qual i e . its place
51[:1;;:;lllie1‘-11'ell)' indicates th}: Convention is above alt a recognitien by states ofltherp:u dm;lunt importance
cxisting and more specilic commercial practices, to which the ?DIIVEIltIOil gives .t 1ci‘ mlo; ?S. ];:;‘.t . deasly e
‘ b impli : i -etation is a difficult one to draw — indeed it is 4 i
9 The line between implied terms and interpretation is a di : it i arly dun
i i : i Cise Article 7{1) and 7(2). Sce
i jurisclictions — whic ts my view of the connection between Cisg ‘
in some jurisdictions — whicli suppor e . e e 608
¥ i lavegacao Lloyd Brasilieire, 1 Lloyd’s Rep. 201 . an. Ct, 1995,
lioh & Co. Ltd. v. Companhia de Navega i ’ : o, Gt 1995,
Clarke J), alfirmed by the English Court of Appeal at 1 Lloyd’s Rep 115 {Eng. C.A. 1999) (use ol
bystander test when interpreting a co-ntruct)‘ L 90
W Esrsi, General Provisions in International Sales, supra note 51, at 2-9.
HBonell. General Provisions, supra note 36, at 73,
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W0 gep, e.g., E.-Wahl, “Article 17,7 in Kommer
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Part I. Introduction

1. Gaps Praeter Legem

Before the gap-filling rule in Article 7(2) can be put into operation, the matters to which
the rule applies must first be identified, The starting poiat of the gap-filling analysis is
the observation that the gaps to which the rule refers are not gaps “infra legem” (i.e.,
matters that are excluded from the scope or the application of the Convention — such
as the matters discussed in CISC Articles 2,95 3,95 497 gnd 5%), rather, they must be

gaps “praeter legem” ®(i.e., matters that are governed but are not expressly resolved by

the CISG}. The absence of a uniform law provision dealing with such issues cannot be
regarded as a lacuna.

2. Gap-Filling Methodology

Three different approaches exist to fill gaps praeter legem. The first approach is based
on the application of the general principles of the statute and is known as the “true
Code” approach.’® The drafters of the 1964 Hague Conventions chose that approach. 19!
ULIS’s pursuit of absolute independence from domestic law failed the test of acceptance.

BC1sc Art. 2,
electricity.
%156 Att. 3 excludes the application of the Convention in ¢

labor contracts.

Y CIse Art. 4 sets out the scope of the Convention a
vention, excludes from it the issue of validity
in the goods.

BCIsG Art. 5 excludes (rom the scope of the Convention the issue of the li
personal injury caused by the goods to any person.

DThe terms “intra legem” and “praeterlegein” ave discussed in Ferrari, Uniform In!mprc!rzlion,supm note 54,
at 217. For the distinction between gaps “intra legem” and

gaps “practer legem,” sec T errari,Uniform Inter-
pretation, id. at n. 186, referring to H. Deschenaux, Der Einlci.'ungstitcl, in 2 Sehweizcrisches Privatrecht
95 (Max Gutzwiller et al. eds., 1967).

100 gee William D, Hawkland, “Unilorm Commereial ‘Code’ Methodology,” U. Il L. Rev. 291, 292 (1962). See
also, Ferrari, Uniform Interpretation, supra note 54, at 218, fn.189, stating that the “true code” approach
corresponds to what Kritzer calls the “nterual analogy approach,” in Kritzer, Guide to Practical Applications,
supra note 58, at 117. According to the “true Code” approach, a court, when faced with g gap in a Code,
should only look at the Code itsell, including the purposes ol the Code and the Ppolicies underlyiug the Code,
but no further. It loflows that, for the solution of questions governed by a Code, the answer can be found
within the [ramework of that Code. The justification of this approzch lies in the beliel that a “true Gode” is
comprehensive, and as such, “it is sulliciently inclusive and indepeadent to enable it to be administered in
accordance with its own basic policies.” Hawkland, op. cit., at 293,

This approach had been discussed during the 1951 Hague Conlerence {January 1-10). For a discussion
of the 1951 Conlerence, see Ernst Rabel, “The Hague Conlerence on the Unifeation of Sales Law,” 1 Am. |,
Comp. L. 88 (1952). Rabel said this ahout this gap-filling approach: “.. . within its concerns . . . the text must
be self-sufficient. Where a case is not expressly covered the text is not to be supplemented by the national
laws — which would at once destroy unity — but be construed according to principles consonant with its
spirit”. Id. In effect, the Code is approached as a souree of law itsell,

var Zum Einhcitlichen Kaufrecht 126b (Hans Délle ed.. 1976),

where the commentator, after having listed the three different approackes to filling gaps praeter legem,

states that “ULIs has adopted the first method. The text of Article 17, its legislative history as well as the
provision contemplated in Article 2 show that the application of the rules of international private law had to

be limited.” See Convention Relating to a Uniform Law on the International Sale of Goods [ULis], July 1,

1964, 834 U.N.T.S. 107, reprinted in 13 An. I Comp. L. 453 (1964).
ULis Art. 2 excludes the application of rules of Pprivate international |

¢.g., Harold J. Berman, “The Uniform Law on Internation

& Cont. Probs. 354, 350 (1965).

Ur1s Art. 17 provides that the general principles underdying the 1964 Uniform Law are to be used to Al
any gaps. It has been correctly concluded that “[¢]his has the intended negative implication that courts may
not reler to the domestic law of the country whose law would otherwise apply under the rules of private

international law.” Peter Winship, “Private International Law and the U.N, Sales Convention,” 21 Cornell
nt'l L. J. 487, 492 (1958},

states that CI6 does not apply to consumer sales, to auctions, or to sales of shares, vessels, and

ases ol “supply and manufacture™ contracts and

nd, except as othenwise expressly provided in the Con-
ol the contract and the effect of the contract on the property

ability of the seller for death or

aw, except in a few instances; see,
al Sale of Coods: A Constructive Critique”, 30 L.

T |
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The solution adopted in ULIS has been cri_ticized aod hgs been consid(la[ll'ged by some
commentators as one of the reasons for its failure to win \-\qdo aoclepmn?ﬁ. P
The second approach relies on the CL:]SZ of externe;l leigéll principles to fill gap
antd is known as the “meta-Code approach. '

th?l"gg Cii;g approach to gap-filling is a combination of the foregonl]g opll)irolzilgefs.tii’;
According to this approach, one is supposed to first apply the g(f(l]le.m Ptntnctﬁe s of the
Code. In the absence of any such principles, however, one shou 1]o5(;1 ‘o e raie 0
private international law. It is this approach that was adopted by tho drafters o e 8
Therefore, in practice, when a matteris governed by the CISG but is u(c;)’t e:qln e‘sir)oviSionS
in it, Article 7(2) offers a solution by (i) internal analogy, when the CIls1 ] ]ot 1er1l ii Qs
contain an applicable general principle or (ii) reference to external legal princiy

rules of private international law) when the CISG does not contain an applicable general

principle. 105

Pursuant to Art. 7(2) any gaps must be filled, whenewir possiblo, within Fhe Conveczlftltiz
itsell; a solution that complies with the aim of Article 7(1); that is, th‘e p;lonzu:wt.u:mq  the
Convention’s uniform application.!® As has been noted E'!bOVe, there m.el\_amt(l)t; C}Iq; G
of logical reasoning that can be employed to ﬁuc‘! a solutlon. to a gapl within 1]t1,0d ¢
itself, and recourse to the CISG’s general prin_mples cons.tltu'tes on { 01}6{ ¥ e-ehtion
gap-ﬁlling. This observation leads to a further 111t611)1‘e.tat10i1 issue, tlule bm .e?n ;eted
ol Article 7(2) itself. One must determine whether Article 7(2) shou d be 11;161131011 !
broadly; that is, whethef it includes other met.hods of legol 1'e'z}slor1n;% as well, such ¢
analogical application,'*” or whether it is to be interpreted 1est11ct1\{e ;) R

It is submitted that Art. 7(2) must be interpreted broadly anc that there c&[ ¢ bwo
complementary methods ol gap-filling allowed under this p,-o-v;s;on.: {a) ?lij f;n ‘ nger;l
application of specific provisions of the CISG and (b) a consideration o g

25ce, e.g., Isaal 1. Dore & James E. DeFranco. “A Comparison of the Non-Substantive Pl‘O\’]iSiS]:I)Z 35 tl]f
UN‘Ci%hAi. Convention on the International Sale of Goods and the Uniform Commercial Code,” 23 Harv.
1. L.J. 49, 63 {1982). ‘ . ) ‘
lmi;‘ic:r the]e'cpression “meta-Code,” sec Steve T1. Nickles, “Problems of SnulccTs lof Ié']w; l:;‘emtl‘inSh.]Pch]l:l’]’(?i
A rci : lological Problem and the Civil Law Approach.
iform Commercial Code — Part I: The Methodolog e C
ilfei LEM I;J;': 1 (1977}. This approach is based on the idea that external legal prmc:pl[r}s éllgugdl SLllg;l;]en]]f:l]:
k. L. . . 3 2 s e
isi is i ressly disallowed by that Cede. See, e.g., U.C.C. LW
the provisions of a Code, unless this is expressly > Sec. 08 VC.C 3113, whie!
“ i icular provisions of the Act, the principles of lav 2 quity . .
states “that unless displaced by the particular p ! Y o
its provisions.” Id. This approach seems to be favored in common law,
D D ion that is created within the U.C.C. due to the
i X y i however, note the tension that is create .
op. cit. In regards with the U.C.C,, d " th ed within the U G.0. due to the
i j i “thi t shall be liberally construed and apy I
ording of §1-102(1), which states that “this Ac : . protnoe s
::i?cllerl?ind lfurposes and policies”, Id. at §1-201(1). For an approach mere close!yy ﬂSSUCjﬂted with ct\l;lrl';)\;
see Mit}chgll Franklin, “On the Legal Method of the Uniform Commercial Code,” 16 L. & Contemp. Probs.
30, 333 (1951). N ‘ » o -
lm:13701' f'urth(er references to the three approaches, see generally Kritzer, Guide to Practical Applications, supra
note 58. . . - cations.
Y3 For a similar appraisal of the Convention's gap-filling measures, see Kritzer, Guide to Practical Applicatios
stpra note 58, at 117, - - el
106 Scﬁ Enderlein & Maskow, International Sales Law, supra note 19, at.SS, \vllol'er t'he'nuthollls sﬁnte th"]:.:;ml‘ctg
7(2) indicates that gaps must be “closed. . . [rom within the Convention, This is in line with the aspix:
i ! i i i i rention itsell.”
unify the faw which . . . is established in the Conven : [ '  brovisions. sura
1°7The}dil‘ference between the bwo gap-filling metheds is explained well by Boneli, Gene p
1ote 36, at 80 as lollows: . . » .
l liecomse to“general principles” as a means of gap-filling differs from reasomngrby an:?}‘og} msosf.:gl;'lss 1({ ;ﬁrlllist\o’:a?
’ i ; ’ xtension ol specilic provisi aling
an @ find a solution for the case at hand not by mcre ex . fie p ; .
:::1?:){:(;252:50(35 I;)(ut on the hasis of principles and rules which because of their general character may be applied
analog ases,
on a much wicler scale. o ] . ] .
For ;‘Ll:t]llel' discussion of the distinetion between analogical application and t'he recourse to ge{lel;}él}n‘nt_ll;lgg
in the context of a uniform law, see Jan Kropholler, Internationales Einheitsrecht, Allgemeine Lehren 292
{1975),
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principles underlying the CISG as a whole, when the gap cannot be flled by analogical
application of specific provisions,

Analogical application has also been accepted as a method of gap-filling by many other
scholars in this area. 1 Ap explanation of this method is provided by Enderlein and
Maskow, who, in endorsing a broad interpretation of Article 7(2), state that “gap-filling
can be done, as we believe, by applying such interpretation methods as extensive inter-
pretation and analogy. The admissibility of analogy is directly addressed in the wording
contained in the CISG because it is aimed at obtaining, from several comparable rules,

one rule for a not expressly covered fact and/or a general rule under which the fact can
be subsumed, 109

3. Gap-Filling by Analogy

The method of analogical application requires examination of the provisions of the CISG,
because the rule laid down in an analogous provision may be restricted to its particular
context, and thus, its extension to other situations would be arbitrary and contrary to the
tention of the drafters or the purpose of the rule itself 110

There is some diversity in academic opinion on the exact test to be applied in such
cases. Ferrari, 111 using a criterion similar to that offered by Bonell, "2 states that when
the matters expressly settled in the Convention and the matters in question are related so
closely that it would be “unjustified to adopt a different solution,” one can £l the gap by
analogy. Honnold offers a different test, placing the focus of the Inquiry on whether the
cases were so analogous that the drafters “would not have deliberately chosen discordant
results.” Only in such circumstances, according to Honnold, would it be reasonable to
conclude that the rule embracing the analogous situation is authorized by Article 7(2)
CISG.113
It is important to note that gap-filling by analogy is concerned with the application of

certain rules, or solutions, taken from specific CISG provisions to be applied in analogous
cases to resolve legislative gaps. This method should not be confused with the application
ofgeneral principles that are expressed in the CISG or upon which the CISG is founded, Tt
is my contention that gap-filling by analogy is primary gap-filling. Only when no analogous
solutions can be found in the CISG’s provisions should the interpreter resort to the
application of the CISG’s general principles — internal and external which is secondary
gap-filling. This is a fine, but clear, distinction. It deserves to be maintained, although
there may ultimately not be a lot of practical importance attached to maintaining it
because of the tendency of commentators to blyr the distinction by focusing on the use
of general principles in gap-filling and the potential of general principles to dominate
the CISG’s gap-filling function. However, the value of recognizing its existence lies in the

105 There i strong academic opinion in favor of the view that not only does the Cisc permit hoth methods
ofge\p-ﬁlling but also that. in the case of 4 gap in the Cisq, “the first attempt to be made is to settle the
unsolved question by ineans ol an analogical application of specific provisions,” Bonell, Ceneral Provisions,
Supro note 36, at 78.

109 Foderlein & Maskow, International Sales Lato, stepra note 19, at 58,

WO Banell, Cencral Prouisions, supra note 36, at 78,

Mg, Ferrari, Uniform Iu!erprctmion, supra note 54, at 222,

2 Bonell opines that where there are no special reasons for iimiting the analogical application of a specific
rule to another Cisg provision, the interpreter must consider whether the case regulated by this rule and
the gap at hand are so analogous “that it would be inherently unjust not to adopt the same solution_” Bonell,
Ceneral Provisions, supira note 36, at 79,

"135ee Honnold, Unifornt Law for Intl Sales, Supra note 1, at 156. See also Siegfried Eiselen, Electronic
Commerce and the UN Convention on Contracts for the Internationgl Salp of Goods (Crsc} 1980, 6 EDI L.,
Rev. 2146 (1999) (Fax, e-mail and TDI communications also encompassed by the definition of“writing" in
CIsc Article 13).
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incti i a tematic
heoretical clarity and legitimacy that this distinction adds tothe C(S)nsmtent and syste
eoretical clarity a : ‘ ' . d
tj.unination of the interpretative structure embedded in the CI
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-al Principles and the CISG . Lalicat
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pm\]c?'lpl"iined abaove, this procedure differs from the analogical application me
As expla .

i ific provisions dealing
hat it does not solve the case in question solely by extending speCﬂ}c pi!())\fl .,l_use DF ;hei?.
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concral. ’ i ider At this point it is ay £
; wch wider scale. I
al character, may be applied onan  this po fte (0
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inci in CISG’s Provisions o . . y
?)elz;l?g ltlillgscizar provision for the use of the CISG principles in gap-filling by Article
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manner of their application, once identiﬁed,_ to fill a gap in tii(thIiSSG;).vemed by, but o
General principles that are capable of being appheci to ma gﬁ gmles b by
expressly regulated by the CISG, may be mf(.erred fligm specific rules stablished by
ecifc € [SG provisions dealing with specific issues.'™ A general principle st :
iqil:gi(i;iiclecvei of I;ibstr.?iction than a rule or might be said to underpin more than one such

) : . . : d - 1
mlSeome eneral principles can be identified easily because 'the‘y ar efexpizs;lgﬂjtitseﬂi;
the provifions of the CISG itself. One such principle is the principle of good faith.

17 s another general principle expressly outlined in the C1SG. Most

principle of autonomy**' i

1t e i i v 9, at 38, stating “[t]he
1i5 (I;‘Jtlaiic“:l(_iteln(ic)s upport on this point, see Schlechtriem, Uniform Sales Law, supra note & I3

indivi selve heir systematic context”;
inci inferred [r dividual rules themselves and t ;
tati les can be inferred [rom the in s the s and the nage context”
ml-lthonlt‘;tl:]?iEf;ﬁlcilinwfar Int’l Sales, supra note 1, at 155, stating “[gleneral })Eifr;(:ilt)}ljizi){:::tim;m aoree
{o(:;:'l;in(is,es that underlie specific provisions of the Convention™; Bonell, Ceneral Pro s,
“ i al principles expressiy laid
“F’glgg. Art. 7(1). The good [aith principle bas been rem%l'lgm[ed as ons 0\5) :le\e'!;r Ee?ng 1‘):]1\161‘ fthe ” Et s gmtes
‘ l i i tional Sales, supra v , 4 . : :
onvention. See, ¢.g., Audit, Interna : 51, v he anthor state
;}0\:" :gc]tl}iitch is one of the general principles, even though it must be coln;icli;:is%d ‘; ;?:—éethe trument of
i 1]: g]rehti‘on’ Enderlein & Maskow, International Sales Law, supra nli;tel ) .10 be, e el
l‘l o d‘l"iith! rinciple among those principles “which do not necessm;i y have  be reflected in indivicha]
“‘13 gEOBoif Ilil:rber & DBeate EI?eiwenl:‘ . Infernationales Kaufrecht. I\ommm:.“m‘,{,d A
. . ) \ 7 iber zrnati renk g B
;}; re'ffg:rez'ntcn Nationen vom 11 April 1980 iiber Vert mgc‘ iber rlén ,I;I{ﬁ;tg {;ﬂ feci':, te,-n:timm[ o
i Jations Convention on Gontra ¢ ol oo
3 mmentary on the United Na entio orthe I tioua[ate of Coork!
iglf ls‘)Lér}.‘;’ Slc:;re itis S?'J\ted that the good [aith principle is the only general principle expressly p
2 dhe Comention ' ? at 47, who in his introduction of
117C);SG Art. 6. Sce, e.g,, Honnold, Uniform Law For Int'l Sales, supra iioie 2.1, el A1 wha in bis nteoduction o
the Convention stabt'es that “[tllie dominant theme of the Conventlo.n lfﬁ i c 0! the contract construec
thy the light of commercial practice and usage — a theme of deeper signi .cm]c? 1 A Clsgwc evidental s
11]1 1€ }-gp-u-t s autonomy has been described as the inost important Priﬂ(—‘lPl‘?c; t 1ed ! m, e prineiol
alance. ) ‘{j : lications, supra note 58, at 114, Some commentators have in erred [ro " .C[;ntemphted
:(;} Prc r;cstcz:c’llq ;i’fo'lel),a sui:sidim'y role as it prevides only for those cases that tile patrtuis 1;1:3; gleslmmg mplated
II]E; foresfx\:)F or this thesis, see Honnold, Uniforsm Law for Int Sa?esl;]s:rp:atiiftillé ipqm,es pting {hot e
o o as i Lyi s to problems tha h ave [z
y e 1 answers {0 | ; - f 1
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v act,” Il
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igleneral principles, however, have not heen expressly provided by the CISG. Therefore
);‘_2)" must }er: deduced from its specific provisions by analyzing the contents of such
provisions. If it can be concluded that they express a more general principle, capable of
being applied also to cases different from ti ihcally r they

ent from those specilfically regulated, then they could
also be used for the purposes of Article 7(2).

There is a notable diverg ini
e f gence of opinion as to the exact nature of such an analbvsi
specific CISG provisions. Bonell states that s of

just as in i eti i )
_]d ‘ as in m'ltre?-pletmg specific terms and coucepts adopted in the text of the Convention
0 in specifying « X inciples” ' i i [
;\rtide TP( g ym.DI general prineiples” cowts should, in accordance with the basic criteria of

. avoid r i andar i

prit avoc Iesm?mg to standards developed under their own domestic law
nd the particular solution “autonomously”
not be possible, by using stand

: and try to
» Le., within the Convention itself, or, should this
ards which are generally accepted at a comparative level 118

Bonell’s argument relies on the premise that, although there are principles, such as that of
party autonomy and the dispatch rule, which can be applied directly, others su::h as tl?
principle of “good faith” and the concept of “reasonableness,” need fln‘thersj eciﬁ;qti N
to offer a solution for a particular case. The question that arises here reIIfjltes t(; t;m
standards to be used to identify the principles that belong to the latter cagewo F(])e'
example, how could a judge of a highly industrialized country apply the “1'easonzbg;less’l’
tgs.t to determine which party in a particular circumstance has been acting with d
d[hgen(:‘e? Arguably, the judge should not automatically refer to the standards of care 9_111l ?
profess%onal skill normally required from his country’s business people when conccluctinc
domestic affairs. Bonell is of the opinion that the answer should be found “either in thg

CO]]\ el]tlon ItSelf(H at castont 1€ 0as1s ol sta wlar (IS W £l ,«‘ (I e
ICh are cur lel'ltl ado )te(l m Oth T

On the other hand, there is strong academic o

be used to identify such general principles. En
that it is

pinion that comparative law should not
derlein and Maskow are of the opinion

general principles from an analysis prepared by

not possible to obtain the Convention’s
comparison of the laws of the most important legal systems of the Contracting States ., ., as

g was sulpported,.in some cases, in regard to Article 17 [of] ULIS.... T he wording of the
onvention does in no way support the application of this method, 12

In adfh'essing this issue, interpreters of the CISG must be conscious of the mandate i

Art. f(l? to have regard to the Convention’s international character and toc rc; " i“
umformlty-in its application. Although Bonell's model is not the same as resfrti:]ote
rules of private international law, the temptation to adopt a domestic law anal fsig (}
the problem should be resisted. Tribunals must recognize the uniquely int‘er;]z)LticfnZI

Perspective,” in International Sale of Coods: Dubrovnil: Lectires 14 (P, Sarcevic & P Volken eds 1986}

. m - } & “t] 1 . ; ] N
=} - t
athirming t h.l the rules COlltxll!lCd in the COIWEIIth 1are onlysupplementaly [OI tllUSC cases wllele parties
dl(] not )rowde OthEI wise 1n their contracts, Il’l. )

" giff;il;ﬂ% :c; ;hi:lplrem_isel, ilt is {_o%icaé to conctude that in ease of conflict between the parties” actonomy
and z general principle ol the Crsc, the former alwavs nrey il 5. All ]
o Obliatiomtut principle of th ‘ abways prevails. See I Allen Farnswort), “Rights
o 2" in Wiener Ubereinfommen von 1980 ii 3
d0 - : 5 ! itber den Internati arenk
{Lausanner Kolloguium 1984) (Schweizerisches Tnstitut fiir Rechtsverel oy St

o . weize) gleichung ed., 1985) at 83, 84 wher,
re author draws the same conclusion: “in case of a conflict bebween the cont?uct and the Conveution lii

is tl ract — : renti »
p Otnlle! l-::;:? ';C(tj Iuot’lthc‘ Cm?\ ention — t'lli‘lt controls.™ Id. Note that this result is “contrary to the Uniform
Comuncr ,”‘1U gc g \'{ ;elgoppnelples of ‘good faith, diligence, reasonablesess and care’ prevail over part
s y”. U.C.C. 5' -102(3). See also Kritzer, Guide to Practical Applications supra note 38, at 115 by
Bonell, Ceneral Provisions, supra note 36, at 1. ) e
“91([‘, at 82,
120 ardad ;
Enderlein & Maskow, International Sales Law, supra note 19

pretation, supra sote 5y, gar , at 60. Sec also Sce Ferrari, Uniform Inter
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nature of the CISG and its proper function as uniform law. Bearing in mind what has
already been written about the potential threats to the antonomy and uniformity of the
CISG’s interpretation and application posed by the use of dilferent domestic concepts
and laws, it seems that the latter, rather than the former, opinion is better. It is hoped
that the difficulties that can arise, let us say, in a dispute between a German seller and
a Zambian buyer relating to a notice of nonconformity “within a reasonable time” under
CISG Art. 39, can be solved in a way that respects the CISG’s (international} character
and (uniformity) objective — bearing in mind the different perceptions that may exist in

these two countries as to time.'?!

Irrespective of the result in the debate as to the theoretical justification of the method
of extracting general principles by analyzing the contents of specific provisions of the
CISG, in practice, several general principles can be deduced by this method and then
applied to cases not specifically regulated by any of the CISG’s provisions.** For instance,
it is commonly understood*?? that the concept of “reasonableness” constitutes a general
principle of the Convention.'*

121 My suggestion regarding this hypothetical dispute is that the concept of reasonableness might be allied with
the Art. 8(2) reference to “the understanding that a reasonable person of the same kind as the other party
wauld have had in the same circunistances™ or even with the provision on usage (under Cisc Axt. 9) to
permit regional vaviation of due diligence.

122The {ollowing is a fist of such general principles of the Convention, although one should not be dogmatic
in such classifications as sometimes it is not sufliciently clear whether something is a “general principle”
underpinning certain rules or merely a rule:

» the principle of mitigation, which provides that the parties relying on a breach of contract must take
reasonable weasures to limit damages resulting Irom the breach of the contract; sez C15G Arts, 77, 85-88

+ the principle of cooperation, according to which the parties must cooperate “in carrying out the intetlocking
steps of an international sales transaction”: Kyitzer, Guide to Practical Applications, supra note 58, at 115.
This duty is closely refated to the duty to communicate “information that is obviously needed by a trading
partier”: Honnold, Uniform Law for Int'l Sales, supra note 1, at 155; see CISG Arts. 32(3}, 45(2), 60(a), 65

« the principle that a party cannot contradict a representation on which the other party has reasonably relied
{i.e., that the parties tmust not act venire contra foctum proprium}; see C1sG Arts. 16(2)(b}, 29(2)

* the principle of favor contractus, which means that “whenever possible, a solution should be adopted in
favor of the valid existence ol the contract and against its premature termination on the initiative of one of
the parties™ Bonell General Provisions, supra note 36, at 81; sce CisG Arts. 19(2), 25, 26, 34, 37, 48, 49,
59, 51{1), 64, 71 and 72.

B 8ee, e.g., Audit, International Sales, supra note 74, at 51; Rolf Herber, “Article 7, in Commentary on the
UN Convention on the International Sale of Goods 94 (Peter Schlechtriem ed., 1598).

'*1Citing the numerous references to reasonableness in the CisG, Schlechtriem states that “the rule that the
parties must conduct themselves aceording to the standard of the ‘yeasonable person'. .. must be regarded
as a general principle of the Conventicn” Schlechtriem, Uniform Sales Latw, at 39 and 22 n.41. For con-
firming citations, sec views of several commentators on references to reasonabileness in the CisG available
online at <http: Jlawpace.eduw/cisp/test/reason himi#views. Sce also Albert H. Kritzer, “Overview
Comiments on ‘Reasonableness’ — A General Principle of the Cis6.” available online at <http:cisgwa.law.

age edy/visg/text/reason. itmitiovers:

Although not specifically defined in the CIsc, reasonableness is so defined in the Principles of European Contract

Law. Moreover, the PECL definition of reasonableness also fits the manner in which this concept is used in the

Cisg. This definition can help researchers apply reasonableness to the C1sG provisions in which it is specifically

mentioned and as & general principle of the CIsG. As a general principle of the C1sG, reasonableness has a

strong bearing on the proper interpretation of all provisions of the CisG, No provision of any law can purport
to expressly settle all questions concerning matters governed by it. The CisG recognizes this and provides in its

Article 7(2):

Part One: Such wnatters are ta be settled in conformity with the general principles on which the CI1sG is
based. Part Tiwe: In the absence of general principles on whicl the CI5G is based, such matters are to be settled
in conformity with the faw applicable by virtue of the rules of private international law. There is much doctrine
in support of the good-fuith and uniform-law lagic of seeking to apply Part One of Article 7(2) in lieu of its
Part Two, wherever it is reasonable to do so [ ...] We submit that regarding reasonableness as a fundamental
principle of the C1s¢ and reading reasonableness into every article of the C1s¢; whether specifieally mentioned
in the article or not, helps tlt the scales in favor of Part One rather than Part Tiwo applications of Article 7(2) -
a tlting of scales that we subunit is required by virtue of the good-laith and uniform-law mandate recited in
Article 7{1) of the CisG [citations omitted], Idl.
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b. General Principles of Comparative Law on Which the CISG Is Based

As was noted earlier, an important distinction must be drawn between those principl
extrapolated from within specific CISG provisions and the general princi )leIs of 051:5
parative law on which the CISG as a whole is founded. Thti)s distinction ! rovides tl ,
theoretical ramework for the introduction of clements of the UNIDROIT I;’n‘nci ol o
International Commercial Contracts and the Principles of European Conimcf J‘Lﬁ;’wej Z{

part of the “general principles™ s . . /
}) ¢ Article ?é ) eral principles” on which the CISG is based ~ into the gap-filling function

The CISC is the world’s uniform international sales law. Two more recent documents
can be regarded as companions to the CISG: the UN] DROIT Principles of International

Gommercial Contracts (promulgated in 1994)% and the Princi
7 a rincipl European 7
Law (PECL) (revised version ltc\iIQ'«S).126 ples f Buropean Contract

-Unl_ike the CISG, which is a uniform sales law the PECL are a set of principles whose
objective is to provide general rules of contract law in the European Union thalt will apply
when the parties have agreed to incorporate them into their contract or that their coritlrlfi }t
is to be governed by them, 127 Similarly to the PECL, a stated purpose of the UN IDBOCI(':I‘

PlIl]ClpIC‘-S 5 that ) tI ey I‘l‘laj b i ' p e 1 ¢ 14 11I0r?
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What follows is a discussion of the nature of the UNIDROIT Principles and the PECL
as general principles of comparative law on which the CISC is based, and the proposed
important function those Principles (both UNIDROIT and PECL) have as 'lild : tle
proper interpretation of the CISG as uniform sales law, 129 s
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V1I. UNIDROIT PRINCIPLES AND PECL

The UNIDROIT Principles and the PECL were drafted by legal experts, many of whom
had been associated with the drafting of the CISG. Although both Principles are broader
than the CISG in scope, each in different ways, these are “Restatements” that include
provisions derived from the CISG (as well as other sources). Both “Restatements” take
cognizance of insights derived from the text of the CISG, from scholarly commentaries
on the CISG, from cases that have interpreted the CISG, and [rom other sources.

Italian], Contratto e Impresa / Europa, 5 (2000) 29--79; Jorge Oviede Alban, “Transformaciones de Ia Con-
tratacién mercantil: la conformacién de la lex mercatoria a pactir de los Principios de UNIDROIT para los
contratos mercantiles imternacionales y la Convencisn de Viena para la Compraventa internacional de mes-
caderias” [Clianges in commercial contracting: The formation of the lex mercatoria alter the UNIDROIT
Principles of International Commercial Contracts and the Vienna Convention on Contracts for the Interna-
tional Sale of Goods - in Spanish], Conferencia presentada en el seminario “Cédigo de comercio: 30 afios”,
Facultad de Derecho de la Universidad de La Sabana. Forum Legis {Octubre 1 de 2081}, Publicacian en
CD ROM, Legis: Bogatd, Colombia,

Sec also Gesa Baron, “Do the UNIDROIT Principles of International Commercial Contracts Form a
New Lex mereatoriaP,” 15 Arbitration Int’l. 115-130 (1999), also available online at <http:/eisgwd.law.
pace.edu/cisg/biblio/haron htmls, where the author pursues the question of whether the UNIDROIT Prin-
ciples can really be considered as a new lex mercatoria [Starting with a historical deseription of the ancient
lex mercatoria, the commentary turns to the theory of a modern lex mercatoria and outlines the dehate
concerning the lex mereatoria as being an autonemous body of law. The commentary then examines the
UNIDROIT Principles in light of the specific characteristies of a fex mereatoria and the eriticism put for-
ward against it. The commentary concludes that the Principles with their autonomous and yet nonbinding
character meet not only the substantive requirements of a true law merchant but that they also counter
some of the main points of criticism against the inodern lex mercateria: “As such, the Principles constitute
a cornerstone in the lex mercatoria debate and may become the heart of the new lex mereatoria™). Id.

Sec also Institute of International Business Law and Practice ed., UNIDROIT Principles for International
Commercial Contracts: A Netw Lex mercatoriq, Paris: ICC Publication No. 490/1 (1995); Jiirgen Bascdow,
“National Report: Germany,” in A New Approach to Interngtional Conuncrcial Contracts: The UNIDROIT
Principles of Infernational Commercial Contracts, XYth International Congress of Comparative Law, Bris-
tol, 26 July—1 Aungust 1998 125-150 (Kluwer Law International, 1999) [General characterization of the
UNIDROIT Principles; The UNIDROIT Principles and Gertnan contract law compared; The use of the
UNIDROIT Principles and German law (Survey; The Principles as “General principles of law” or fex mer-
catoria: Filling the gaps of the applicable national law; Interpretation and supplementation of international
conventions on uniform private law)]; M* del Pilar Perales Viscasillas, “UNIDROIT Principles of Interna-
tional Commercial Contracts: Sphere of Application and General Provisions,” 13 Aviz. J. IntT & Comp. L.
380441 (1996) [Primary issues analyzed: whether or not the Principles may be applied as lex mercatorin,
whether or not they are part of the general principles referred toin Cis6 Article 7; the mutual relationship of
the UNIDROIT Principles and the G1sG is discussed througlout this work. especially in the discussion of the
general provisions of the Principles, which show the strong influeuce of the general provisions of the C1sc].

Cf. A. Leduc, “L'emergence d'une nouvelle lex mercatoria i Venseigne des principles  UNIDROIT rel-
atives aux contracts du comenerce international; theése et antithese” [The emergence of a new lex mereatoria
under the standard of the UNIDROIT Principles of International Commercial Contracts: pros and cons - in
French], Revue Juridigne Thémis 429-451 (2001); Ulrich Drobnig, “The Use of the UNIDROIT Principles
by National and Supra-national courts,” in UNIDROIT Principles for Internaiional Commercial Contracts:
A New Lex mereatoria?, ICC Publication No. 49071 223-232 (1995).

130gas Michael Joachim Bonell, “The UNIDROIT Principles of International Contracts and Cisc: Alter-
native or Complementary Instruments?,” Uniform Law Bevicw (1996) at 26-39, also available online
at <httpeisowl.law pace.edu/eisg/hiblin/ulr@8 html> (hereinafter: Bonell, Alternative or Complementary
Instruments]: “In view of its intrinsic merits and werld-wide acceptance, CI5G was ol course an obligatory
point of reference in the preparation of the UNIDROIT Principles. To the extent that the two instrumcnts
address the same issues, the rules laid down in the UNIDROIT Principles are normally taken either literally
or at least in substance [rom the corresponding provisions of C15G; cases where the former depart from the
latter are exceptional.”

See also Pilar Perales Viscasillas, “UNIDROIT Principles of International Commercial Contracts: Sphere
of Applieation and General Provisions,” 13 Ariz. J. Int'l. & Comp. L. 385 (1996): “[T]he Principles have
been deeply influenced by the Convention.” See also Ulrich Magnus, “Die allgemeinen Grundsitze im
UN-Kaufrecht,” 59 Rebels Zeitschrift 492493 (1995). Magnus points out that the harmony between the
Convention and the UNIDYROIT Principles comes as no surprise, because the Convention could be consid-
ered the “godfather” of the UNIDROIT Principles.
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The main issue here is whether - and to what degree — the UNIDROIT Principles and
the PECL can aid in the interpretation of the CISG’s provisions. ! There are instances
where Restatements can be regarded as “fleshing out bones already presentin the skeletal
structure of the uniform law,”™2 and where the Restatements have bones and accompa-
nying flesh that cannot be readily alfixed to the uniform Jaw they accompany. For example,
a recent survey of the PECL has revealed the following!33;

(1) PECL provisions that are identical to counterpart CISG provisions and either (a)
go no further than their CISG counterparts or (b) embellish, add to, or make more
explicit that which is implicit in the CISG provisions. Just as one regards the UCC
as more detailed than the CISG, the latter categories of PECL material are more
detailed than their CISG analogs.

{2) PECL provisions that are substantially the same as or similar to the CISG provisions
(3) PECL provisions that are somewhat similar tothe CISG provisions
(4) PECL provisions that are substantively different from the CISG counterparts

Where provisions of the CISG are skeletal and those of the PECL more full-bodied,
for the CISG researcher the utility of PECL comparatives ranges from most relevant
to least relevant. I is arguable that where either set of the Principles (UNIDROIT or
PECL) can be regarded as Sleshing out bones already present in the skeletal structure
of the uniform law, they can be utilized in interpreting problematic CISG provisions.
It is doubtful whether the same ecan happen where the Restatements have “bones and
accompanying fesh” that cannot be readily affixed to the uniform law they accompany.
Where, as is often the case, the PECL, dovetails with or approximates the CISG, PECL
comparatives can be helpful to the CISG researchers and interpreters. For example, the
PECL offers enlightenment (a) with comuments that explain provisions and illustrations

See also Peter Schlechiriem, “25 Years CI15G — An International Lingua Franea [or Drnfting Uniform
Law, Legal Principles, Domestic Legislation and Transnational Contracts,” 2 CrLE Studies. The Cisc and
the Business Lawyer: The UNCITRAL Digest as a Contract Drafting Tool (forthcoming 2006): “[Bloth the
UNIDROIT Principles and the Uniforin Sales Law came [rom the same well, and there was also some

identity of dralters, fora namber of experts who had worked on the Cisc later joined UNIDROITS working
teams. Thas, it is small wonder that key solutions and central concepts of the Cis¢ and the UNIDROIT
Principles are closelyrelated. . . ” I his footnote to the above, Schlechtriem states, “It could well be assumed
that the founding fathers of the UN IDROIT Principles were . ., motivated by the desire to preserve the great
treasure of comparative law solutions that went inta the Sales project,”

131 Restatements can help interpret a law. For instance, the Uniform Commercial Code is the U.§. uni-
form domestic law and a Restatement has served as its companion. The U.S. Restatement of Contracts
{Second} has a broader scope than the U.C.C.; it takes cognizance of insights derived [yomn the text of
the U.C.C., [rom scholarly commentaries on the U.C.C.. from cases that have interpreted the U.C.C.,
and from other sources, In the United States, when a tribunal is ruling on sales provistons of the U.S.
Uniform Commercial Code, references to the Restatement of Contracts are [requently encountered. fis
examples and explanations of the meaning of terms and concepts are uselul. In U.C.C. proceedings, courts
and arbitrators reler to the Restatement of Contracts as it helps them reason through the applicable Taw.
See Observations an the use of the PEGL as an aid to CI1SG research, on the Pace Law Web site, at
<htt[;://gqugr:}.an.pace.edn/cisvftext/peclcmnp.htmf:v.

Similar observations can be imade on the use of the UNIDROIT Principles as an aid to Crsg comparative
research; ittgu://gismv.'}.lmupﬂce. dw/cisg/text/matchy pgeneral-ohservations,htmls>. F Or a commentary on
similasities and differences bebhween the UNIDROIT Principles and the Cisg, se¢ A, S, Hartkamp, “The
UNIDROIT Principles for International Commercial Contracts and the United Nations Convention on
Contracts for the Tnternational Sale of Approval,” in Essays on Comparative Law, Private International Law
and International Commercial Arbitration in honoyr of Dimitra Kokkina-Intridou 85-08 (Boeli-Woelli/
Grosheide/Hondius/Steenhof eds., Martinns NijholT 19943, See also Joseph M. Perillo, “UNIDROIT Prin.
ciples of International Commereial Contracts: The Blaek Letter Text and a Review,” 63 Fordham L. Rep.,
251316 {1994).

1325 metaphor, along with the “skeletal” theory that is used here, belungs to Albert H. Kritzer.
138 gee Observations on the use of the PECL as an aid 1o C1s¢ researeh, on the Pace Law Web site at
<nttp/eisewi law pace. edu/od g/text/pec] Dt
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would reduce, if not eliminate, the need for recourse to conflict of Taws rules in that
context. 37

The wide recognition of the Principles as a clear expression of “general principles”
of private law'® adds legitimacy to the argument for their inclusion in the gap-filling

filling gaps in international Conventions regarding commenrcial contracts. . .. To be sure, this intention alone
cannot suffice. However, in iy apinion the “Principles” are nevertheless to be considered 2 additional general
principles in the contest of the Cisa. The most important reason for this is that they vastly correspond both
to the respective provisions of the C15G as well as to the general principles which have beea derived [rom the
C1sc... In light of the fact that the C1sc basically was the force behind the “Principles,” this correspondence is
not surprising.

Further, the approach in developing the “Principles” appears appropriate with respect to the current state
af attempts to unily law. The CisG provides a basic set of rules which has resulted from an intensive com-
pavison of legal systems and politically supported compromises between these legal systems. Therefore, the
CIsC can and should constitute the basis for the creation of a general law of contracts. Its provisions are
to be generalized only to supplement new issues and solutions and align these issues and solutions with
the needs of the industry. The UNIDROIT working group lias proceeded with this concept in mingd. Thus,
its results, to the extent that they formulate general principles which cannot be derived directly [rom the
CIsG, can be utilized for filling gaps in the Convention. ... " Ulrich Magnus, “Die allgemeinen Grundsitze im
UN-Kaufrecht,” 59 Rabels Zeitschrift 492493 (1995); English transltion of the Magnus article available at

ittpofeisgwd.law pace. edu/eise/text/magnus. itml s,

Wer u. Drobnig, “The Use of the UNIDROIT Principles by National and Supra-national courts,” in
UNIDROIT Principles for Intcrrational Commercial Contracts: A New Lex Mereatoria?, 1CC Publica-
tion No. 490/1 (1995) 223-232: “Article 7 pam 2 relers for matters governed by the Convention to the
genexal principles on which the Convention is based . . . And if there are no such principles, the provision
refers to the law applicable by virtue of the rules of private international law .. . Thus there does not seem
to be any room for recourse to the UNIDROIT Principles [in interpreting and supplementing Crsc].”

It seems that Drobnig is treating the UNIDROIT Principles as a formal source of law that, because it
is not listed in Article 7(2), may not be involed. The Principles are actually more like a useful summary of
what might be obtained via a comparative legal survey. The balance of academic opinion, however, seems to
be that Article 7(2) legitimizes resorting to the INIDROQIT Principles as a means of interpreting and sup-
plementing the Cisc, as long as there is a gap on a matter governed by the CIsG and the relevant provisions
of the UNIDROIT Principles are the expression of a general principle underlying the Cisc and not incon-
sistent with the CisG provision in question; see, e.g, Bonell, Alternatives or Complementary Instruments,
supra note 130, at 33. For evidence of [avorable opinion on the possible use o the UNIDROIT Principles in
interpreting and supplementing C1sG, see also id. the references to; S.N. Martinez Cazon, “A Practitioner’s
View of the Applicability of the UNIDROIT Principles of International Commereial Cantracts in Interpret-
ing International Uniform Laws” 3 {paper presented at the 25t IBA Biennial Con erence, Melbourne, Qct.
9-14, 1994); F. Enderlein, “The UNIDROIT Principles as a Means for Interpreting International Uniform
Laws” 12 (paper presented at the 25th IBA Biennial Conference, Melbourne, Oct. §-14, 1994). See alsc
Ulrich Magnus, “Die allgemeinen Grundsiitze im UN-Kaufrecht,” 59 Babels Zeitschrift 492-493 (1995);
English translation of the Magnus article available at <http;f/cisews Jawe pace.edu/ol aftext/mg

pas.himls.

1% Evidence of the wide acknowledgment that the UNIDROIT Principles reflect general principles of private

law is provided by

* asurvey of arbitral awards rendered by the Court of Arbitration of Berlin in 1992, the Court of Arbitration

of the Intemmational Chamber of Commerce in 1995 and 1996: see the references in Dietrich Maskow,

“Hardship and Force Majeure,” 40 Am. J. Com. L. 657, 665 (1992)
= and an unpublished decision of the Court of Appeal of Grenoble January 24, 1996. Gf. the summary

published in Uniform Law Review (1897) 1.

In those instances, the UNIDROIT Principles were applied as a means of interpreting the applicable

domestic law to demonstrate that a particular solution provided by the applicable domestic law corresponds

to the general principles of law as reflected in the UNIDROIT Principles. Of course, for the UNIDROIT

Principles to be of assistance in the proper interpretation of Cisc, the relevant UNIDROIT provision inust

be linked (explicitly or implicitly) to a general principle underlying Cise and must not be inconsistent with

the Cisc provision in question.

There are also awards in which the UNIDROIT Principles were chosen as the law governing the contract,
implicitly considering the UNIDROIT Principles as a source of the lex mereatoria and a reflection of wide
international consensus:

* Three of these awards have been rendered by the Court of Arbitration of the International Chamber of
Commerce. For extensive references, see P. Lalive, “Larbitrage international et les Principes UNIDROIT
(International arbitration and the UNIDROIT Principles], in Contratti Commerciali Internazionali e
Principi UNIDROIT 77-89 (Bonell ed. 1997). Sec also Katharina Boele-Woells, “Principles and Private
International Law — The UNIDROIT Principles of Internationad Commereial Contracts and the Principles
of European Contract Law: How to Apply Thein to International Contracts,” Uniform Law Review (1996)
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mechanism laid out in CISG Art. 7(2). Frqm su(_:h a POSiti(?ll, and assuming tl?at .thley

satisfy the formal requirements for their use in CO!lJLli:lCthH.\Vlth the C?S G, the Pi'lII.lCIP. es

could offer considerable assistance in enabling the uniform interpretation and application
i -after G had intended.!*®

of the Convention that the drafters of the CIS . '

It is submitted that the CISG is, and must remain, a self-contained body of rulgs mile-
pendent of, and distinet from, the different. domestic laws. The nature of th? Ief{m t dt hat
created the Convention indicates, indeed it demands, that fhe. CISG shou d stan. on
its own feet, supported by the general principles that underlie it. Because of its unique
nature and limitations, it is necessary that the CISG exist on top of a legal order t.hat can
provide doctrinal support and solutions to practical problems — such as gap-filling —in
order to guarantee the CISG’s functional continuity and development without offend;ng
its values of internationality and uniformity. The necessary legal b;fckdrop -for the CISG’s
existence and application can be provided by general principles of international commer-
cia) law consistent with the intent of the CISG legislators, such as those exemplified by
many of the provisions of the UNIDROIT Principles a.nd th.e PECL... .

Against that background, the recourse to rules of private 1-nternat10nal law repr e.sents
regression into doctrinal fragmentation and practical uncertainty. The relevant rc:rfel ence
to such a method in Article 7(2) is unfortunate, as it does not assist the goal of uniformity.
By producing divergent results in the application of the C011v?11t1911, recourse to the
rules of private international law impedes and frustrates the un{ﬁcatlon movemen.t and
can reverse the progress achieved by the worldwide adoption of the CISG as a uniform
body of international sales law. _ . .

On the other hand, minimizing the need to invoke the rules of private 111.tr31'11alt10na[ law
in the context of Article 7(2) goes a long way toward strengthening the umﬁc'atu_)n effort.
This approach requires reliance upon and an aggressive search for general Pnnmples that
undlerlie the Convention. Such principles can (often) be found in international Restate-
ments, such as the UNIDROIT Principles and the PECL. These two instmme-nts belong,
together with the CISG, to a new international legal order that their respective drafters
had envisaged. The interpretative and supplementary functions -of t.hese instruments
concerning the proper application of the CISG best reflect the objectives o{:' the. U}ut@d
Nations, as these are were stated in CISG’s Preamble — to remove “legal barriers in inter-
national trade and promote the development of international trade”. Providing ansx'ver’s
to nnresolved matters governed by the CISG affects the uniformit.y of the ConvenFnons
application. It is arguable that in such cases international unifornu?y is promoted if the
answer can be given by reference to any ol the CISG’s general principles that may be
provided elsewhere (e.g., in the UNIDROIT Principles or the PECL answers to such
unresolved matters). Conversely, recourse to the rules of private international law for the
same pnrpose hinders and harms uniformity. - '

I have argued elsewhere,'* as did many delegates present at the 1980 Vienna Diplo-
matic Conference, that recourse to rules of private international law should not have
been made a part of Article 7(2). Nonetheless, the text is there for all to peruse. The
various academic and theoretical objections to this inclusion have been recorded and

652, at 661, who points out that “[t]his significant award may be regarded as the official entrée of the
Principles into international arbitration.” Id. . o .
* Another award of this kind was rendered by the National and International Court of Arbitration of Milan,
Award No. 1795 of December 1, 1996. o .
3¥5ee, ¢.g, Netherlands October 16, 2002 Appellate Courts-Hertogenbosch, case presentation, iuc]udmg
English translation available at <http:/eisgw3 . Jaw pace. edufeases/021016n Lh ml>:t.hutcourtdecmon draws
on the UNIDROIT Principles {see para. 2.7) and the PECL (see para 2.8) to help interpret the Cisc.
H05ec generally Felemegas, Unifor Interprotation, supra note 24, at chapters 4 and 5.
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have been themselves discussed further, but the main question remains essentially the
same: ultimately, can the CISG unify the law of international salesp
The answer to that question is twofold, The CISG indeed has the potential to achieve
the vision of its drafters and satisfy the needs of international buyers and sellers for cer-
tainty and uniformity. But its potential is endangered by the specific reference to conflict
of taws for purposes of gap-filling in Article 7(2). The overwhelming preponderance of
the evidence (i.e., the text and its legislative history) points to a strong, common desire
in favor of uniformity, despite evidence of compromise in the final form of the CISG, as
found in the relevant compromise in Art. 7(2). The traces of the political differences that
remain in the text are, however, important ones in terms of the CISC’s goal of achie\ring
uniformity in the law of international sales, This is because they are arguably capable
of turning the CISG into little more than an improved — but ultimately disappointing -
revision of its predecessors, the 1964 Hague Conventions that failed to achieve the same
goal.

The interpreter called upon to apply the CISG now (and in the future) has a clearly
defined, albeit difficult task — to apply the provisions of the Convention according to the
specific rules of interpretation contained in Article 7. The relevant textual reference in
Article 7(2) to domestic law leaves the CISG prone to divergent gap-filling; that is, in
the absence of general principles, the solution is to be provided in conformity with the
relevant law applicable according to the rules of private international law—a development
that endangers the uniformity of the Convention’s interpretation and application. The
Convention’s fundamental general principle of “reasonableness” has a strong bearing on
the proper terpretation of all provisions of the CISG, as per Article 7(2). Kritzer!4l
argues in support of gap-filling in the CISG with reference to general principles in lieu

of the recourse to the rules of Private international law, wherever it is reasonable to
do so:

.- - regarding reasonableness as a fnndamental principle of the CISG and reading reasonable.
ness into every article of the CISG, whether specifically mentioned in the article or not, helps
tilt the scales in favor of Part One rather than Part Two applications of Article 7(2) — g tilting

of scales that .. . is required by virtue of the good-faith and uniform-law mandate recited in
Article 7(1) of the CISG. 142

Thus, it is submitted that the proper interpretation of the Convention must be based on
general principles, rather than on the rules of private international law, where it is re
sonable to do so. Because it is also reascnable to read into Article 7(2) the good faith and
uniform law mandates recited in Article 7(1), it would also be reaso

nable to make such
election (i.e., torely on general principles, rather than on the rules of private international

law) in the operation of Article 7(2) when these mandates (i.e., the promotion of unifor-

mity in the Convention’s application and the observance of good faith in international
trade) are at stake.

From what has been written so far, one main conclusion can be drawn: ultimately, it is
the interpreter’s task to decide whether the CISG can really become a uniform law:; that
is. whether universalism prevails over nationalism and whether any progress has been
made since the enactment of the national codes that overturned what could have been
a basis for a new ius commune. Unlike the 1964 Hague Conventions, the 1980 Vienna
Convention provides an ideal framework
question.

-

that should permit a positive answer to that

U Soe Kritzer's editorial remarks on “reasonablencss,”

online on the Pace Web site at <http:/icisows,
i-!ﬂjrd.

"which include lurther citations and references, available
aw.pace.echi/cisg/text/reas >
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uncertainty. The relevant textual reference in Article 7(2) leaves the CISG prone to diver
gent gap-ﬁlling {(i.e.,in conformity with the relevant donestic law applioallble accordi -
to the rule.s of private international law). In resolving gaps praeter legem ti;e pro “;8
interpretation of the Convention requires preference to be given to a com 31'ehlens[1')\:
search for a solution provided by the general principles underlying the CISG 1I'1ther thag
the. ready application of a domestic law applicable by virtue of the rules of p’ﬁ:fate inter-
national law. Only such an approach pays proper regard to the international character ‘ f
the CISG and can promote uniformity in the Convention’s application. < -

VIII. CISG - UNIDROIT PRINCIPLES ~ PECL COMPARATIVE ANALYSIS

The following ohapters examine in more detail the nature of this proposed role of the
I{NI]')ROIT Principles and Flle PECL. To assist in efforts to utilize the Principles to fill
gaps in the CISG or otherwise help interpret the Convention, we present counterpart
provisions of the CISG and the UNIDROIT Principles, as well as the PECL. The colj;e-
;ponﬁlmg matchups of CISG provisions with counterpart provisions of the UNIDROIT
CII‘lélél-ples and the PECL are presented with our analyses of the individual articles of the
In some instances, the counterpart provisions are virtually identical. In such instances
the typical commentary to the Principles (UNIDROIT and PECL) aclmowled:res its
CI.SG. antecedents and provides helpful illustrations. In other instances, although th(:
I)JII-‘IH(‘JIPICS are mare expansive than their CISG counterparts, the intent of tI;e count%tpaﬁ
La:;fﬁ;n;.;gipgisatfoEfegle same. In still other cases, the comparative matchups only
The team of scholars, thirty-nine in number, who participated in this comparative
research project, comprises academics and practitioners who represent civil EIW and
common law jurisdictions in twenty-one countries. The participating scholars w];o I
aothored the comparative editorials have done their best to enablebthe reacler to d]i‘::xef
his or her own conclusions as to the extent to which the matched Principles can properl
be used to help interpret the CISG. It is hoped that the results of this trul in[tegmtli)on ){
ooﬂaborative research effort will provide further stimulus for the CISGyrese’trccher ta
investigate and arvive at the proper interpretation of the Convention as uniform (sales la\\?

PART TWO. CISG-UNIDROIT PRINCIPLES COMPARATIVE
EDITORIALS

—

Freedom of contract: Remarks on the manner in which the UNIDROIT
Principles may be used to interpret or supplement Article 6 of the CISG

Bojidara Borisova

I. Introduction

[I. CISG’s Dispositive Character

1I1. Manner in Which Party Antonomy Might Be Exercised
IV, Scope of Party Autonomy

V. Party Autonomy Limitations

[. INTRODUCTION

The principle of party autonomy entrenched in CISG Article 6 represents an important
guarantee for the effective functioning ol international trade and accommodates the
fulfillment of the principle of freedom of contract, which is a basic tenet of international
commercial relations.! The inclusion of this principle in the provisions of the CISG
reflects the strong conviction of the international community that specific warranties
must be created for the establishment of a freely operating, market-oriented international
economy within which the contracting parties have the freedom to act in conformity with
their business interests. Similar provisions were also incorporated in other international
uniform laws adopted before the CISG.2

The UNIDROIT Principles, which were promulgated almost fifteen years after the
adoption of the CISG, contain two articles that correspond in substance with CISG
Art. 6. UNIDROIT Principles Arts 1.1 and 1.5, though similar in essence to CISC
Art. 6, better illustrate the concept of party autonomy and can be used for the inter-
pretation and application of CISG Art. 6.* This concept was regulated in two other
important conventions on international commercial relations — one adopted the same
year as the CISG and the other a few years later.? The solid interest that the international
community has shown in the importance of party autonomy once again underlines its
significance. Although today it seems unthinkable to have a uniform act that regulates
international commercial relations without explicitly emphasizing party autonomy, there
was strong opposition to the inclusion of this concept during the draft process of the
Convention.>

IS¢e the Official Comments an Art. 1.1 of the UNIDROIT Principles, available online at <hetp://eisgwa.
law.pace. edu/cisg/principles/unif.himi#olfieials>.

2See the Uniform Law on the International Sale of Goods and the Uniform Law on the Formation
of Contracts for the International Sale of Coods. For detailed historical analysis of the party auton-
omy concept see Murphy, “United Nations Convention for the International Sale of Coods: Creating
Uniformity in International Sales Law,” 12 Fordham Int’l. L.J. T27-750 (1998), also available online

Heisgw Jaw pace. edw/cisg/bibliomumblvhtml=.

38ec “Ceneral Observations on Use of the UNIDROIT Principles to Help Interpret the C1SG,” available
online at <http.eisgwd.law pace. edv/cisg/text/matchigy/veneral-observations.himis.

p/gencral-observations.himi>.
15¢e The Convention on the Law Applicable to Contractual Obligations {the so-called Rome Convention of

1980) and The 1986 Hague Convention on the Law Applicable to Contracts for the International Sale of
_Goods (the so-called 1986 Choice of Law Convention).
?Tor the positions of the different C15¢ Contracting States, see Murply, supra note 2.






