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Abstract: This article addresses the duty to mitigate damages in activities relating to
the international sale of goods that are govern by the 1980 United Nations Convention
on Contracts for the International Sale of Goods (CISG), which is performed by the
creditor in the event that the debtor breaches the contract. It is based on a dogmatic
understanding of Article 77 of the CISG. The paper examines legal theory in order to
establish the concept and legal character of mitigation of damages, and, through this,
the scope. Court decisions and arbitration awards have also been studied, which, when
implemented, have established what type of mitigating behavior should be undertaken
by the creditor if the debtor breaches the contract.
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Resumen: Este articulo se refiere al deber de mitigar los dafios en operaciones de
compraventa internacional de mercaderias regidas por la Convencién de las Naciones
Unidas sobre los Contratos de Compraventa Internacional de Mercaderias, asumido por
elacreedor ante el incumplimiento del contrato por el deudor. Para su elaboracién se han
tenido en cuenta la interpretacién dogmadtica del articulo 77 de la Convencién, apoyada
en una indagacién de tipo doctrinal con el fin de establecer el concepto y la naturaleza
juridica y a partir de ello su alcance, para lo cual igualmente se han estudiado fallos y
laudos arbitrales que en su aplicacién han establecido qué tipo de conductas mitigadoras
deben ser asumidas por el acreedor frente el incumplimiento del deudor.

Palabras clave: Mitigacién de dafios, incumplimiento contractual, compraventa
internacional de mercaderias.

Introduction

This article addresses the duty to mitigate damages in activities relating
to the international sale of goods that are governed by the 1980 United
Nations Convention, hereinafter the Convention on the International
Sale or CISG (United Nations Convention on Contracts for the
International Sale of Goods), which is performed by the creditor in the
event that the debtor breaches the contract. It is based on a dogmatic
understanding of Article 77 of the United Nations Convention on
Contracts for the International Sale of Goods, which, to date, has been
implemented by 89 countries, including several in Latin America. The
paper examines legal theory in order to establish the concept and legal
character of mitigation of damages, and, through this, the scope. Court
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decisions and arbitration awards have also been studied, which, when
implemented, have established what type of mitigating behavior should
be undertaken by the creditor if the debtor breaches the contract.

The aim of the article is to demonstrate that there is a duty to mitigate
damage, and also to avoid it. This is included in some of the Convention's
rules, especially in Article 72, which allows the creditor to terminate the
contract in the event of a future fundamental breach. If such action is
not undertaken, Article 77 will apply, and, as such, the other party can
request that compensation is reduced. This article, thus, suggests that for
activities relating to the international sale of goods there is a duty not only
to mitigate but also to avoid damage.

This article is organized into the following sections: First, the concept
and legal recognition of the mitigation of damages in legal traditions are
addressed. Subsequently, reference is made to the regulation of mitigation
of damages in international contract instruments that have seemingly
drawn on the rule contained in Article 77 of the Convention on the
International Sale. Thirdly, the legal nature and scope of the mitigation
of damages are discussed, then several representative mitigating behaviors
are identified, including termination for fundamental foreseeable breach
of contract in accordance with the regulations stated in the CISG. The
final section contains the conclusions and bibliography.

Concept and recognition in the legal traditions

The following section explains the concept of mitigation of damages that
is included in the Convention on the International Sale, and reference
is also given to how it is recognized in other international contract
instruments and in several harmonization proposals. Additionally, the
way in which it has been adopted by countries that follow the Anglo-
Saxon tradition as well as some that use continental European law will be
referred to in order to provide an insight into the context on its inclusion
into foreign laws.

The duty to mitigate damages can be considered to be a set of reasonable
measures that the party who suffers the breach of contract should adopt
in order to avoid being damaged to any further extent. As such, it cannot
be claimed that the other party compensates them for those damages that
are not a consequence of the breach, but instead for their own lack of
adopting such measures. !

The duty to mitigate damages, at least with respect to contemporary
law, has Anglo-Saxon origins. 2 In England, it has been recognized that
this includes the duty for the creditor to adopt reasonable measures to
protect his interests when the debtor breaches the contract. This should
be undertaken in such a way that the loss resulting from the breach should
be minimized and any increase in damages should be avoided. The debtor
will only be eligible for compensation of losses after having taken these
measures. > Sections 50 and 51 of the Sales of Goods Act establishes
that the buyer or seller has the duty to minimize damages if the other
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party breaches contract by signing an alternate contract, and, if this duty

is breached, the compensation for breach can be reduced. 4
In the United States, the duty to mitigate damages can be found in §350

of the Restatement (2*) of Contracts; damages cannot be recovered if they
could have been avoided by the aggrieved party. This does not prevent the
affected party claiming compensation if they made reasonable efforts to

avoid the loss, which, of course, depends on the circumstances. 5 Also,
the Uniform Commercial Code contains applications regarding the duty
to mitigate damages such as those written in § 2-712, which establishes
the possibility for the buyer to purchase replacement goods in place of
the goods that the seller should have delivered, thus being able to reclaim
the costs incurred. Sections § 2-708, § 2-713, and § 2-715 include the
right to deduct the costs from the respective compensation that the seller
or buyer breaching contract could have avoided as well as the indirect
damages stemming from the seller's breach. This includes the loss that
comes from the overall or specific needs that the seller had reason to be
aware of when contracting and could not have reasonably been avoided
through a replacement purchase or other method.

In some codes that are based on the continental European tradition,
mitigation of damages has been expressly included, for example in Articles
1227-1 of the Italian Civil Code, 1479 of the Civil Code of Québec, 6:101
of the Dutch Civil Code, 44 of the Swiss Code of Obligations, and §254-2

of the German Civil Code. ’

In Latin American law, there have been no further developments
other than the inclusion of mitigation of damages in Article 1327 in
the Peruvian Civil Code of 1984; in Article 348 in the Bolivian Civil
Code; and also in Article 1074 of the Colombian Code of Commerce,
despite being written into insurance contracts when establishing that
the insured party is obliged to avoid any increase in loss and to recover
what is insured. ® Recently, the Argentine Civil and Commercial Code,
which was created in August 2015, has included the duty to avoid causing

unjustified damage and to take reasonable measures to avoid damage or

reduce its extent. ?

Despite the dearth of normative regulation, some authors have posed
the possibility of deriving the duty to mitigate damages from the
obligation to behave in good faith when implementing contracts that are
explicitly legally regulated. As such, JORGE CUBIDES-CAMACHO
has commented in the Colombian legal theory that the mitigation of
damages should be seen as a demonstration of the “responsibility of
indemnity”, which is, in turn, derived from the duty to act in good faith
when implementing a contract that is established in Article 1603 of the

Colombian Civil Code. '

Similarly, ALVARO VIDAL-OLIVARES bases his comments in
Article 1546 of the Chilean Civil Code when he affirms that good faith
serves to limit the powers and rights of the contractors and as a source of
duties of conduct, for example, in this case, for the creditor affected by the

breach of contract. ' In Spain, LUIS DIEZ-PICAZOQ affirms that the
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mitigation of damages is derived from good faith, which means avoiding
increasing damages. In order to do so, preventative measures that require

reasonable care should be adopted. '*

It is worthwhile mentioning that in the modernization proposal of the
Spanish Civil Code, in terms of obligations and contracts, the duty to
mitigate damages was included in Article 1211. The suggested rule sets
out that the debtor will not respond for damages that the creditor could
have avoided or reduced by adopting the measures required by good faith
but will compensate for the expenses reasonably incurred by the creditor,
even if the measures have been unsuccessful.

Regulation in the CISG and other international contractual
instruments

Despite there being no rule that defines it expressly, the Convention on
the International Sale includes a broad concept of breach of contract
in an objective manner, which, apart from subjective elements such as
guilt, includes the non-implementation of services as well as late and
defective performance. It establishes a system of remedies that work for
the creditor, who is able to choose freely from remedies such as enforced
implementation, price reduction, repair; resolution or substitution is
reserved for fundamental breaches —in events of breach of contract—
according to what is specified in Articles 25 and 46.2 of the Convention.
13

Compensation from damages can be found (Chapter V, Section II,
Articles 74-77) among the remedies for breach of contract that are
written in the CISG. It includes the value of the loss suffered and the
gain that was not obtained by the creditor as a result of the breach, but
is limited to the loss that the debtor would or should have had foreseen
in the moment that the contract was signed. Facts are considered that
he had or should have had a knowledge of at this moment of time as a
possible consequence of the breach in terms of what is written in Article
74.1tis worthwhile remembering that damages in the Convention on the

International Sale can be filed for either independently or in addition to

other remedies that are available to the creditor. '*

However, compensation is limited by the duty to mitigate damages,
which is regulated in Article 77 of the Convention for the International
Sale in the following terms:

“A party who relies on a breach of contract must take such measures
as are reasonable in the circumstances to mitigate the loss, including loss
of profit, resulting from the breach. If he fails to take such measures, the
party in breach may claim a reduction in the damages in the amount by
which the loss should have been mitigated.”

The mitigation of damages is understood in both the legal theory and in
case law as one of the principles upon which the CISG is based. ** Itisalso
considered to be based on the principle of good faith in international law

16 and there is also an economic element which attempts to disincentivize
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passive behaviors that aggravate damages that would otherwise have been

avoided. V7

In addition, as VIDAL-OLIVARES explains, the Convention on the
International Sale makes sure that the creditor reasonably manages the
effects that result from the debtor's breach. There are a series of duties that
must be carried out in order to exercise the rights that are set out in each
situation, in such a way that a balance is achieved when protecting the

interests of the creditor and the debtor by assuring that he will behave in

a reasonable way according to his particular circumstances. '®

This rule has been incorporated into the modern instruments of
contract law, which, through the Convention on the International Sale,
seck global or regional harmonization or unification, and they are also
widely approved in international arbitration; it is even recognized as one
of the principles of lex mercatoria. ' Article 7.4.8 of the Unidroit
Principles 2016 establishes that:

“Mitigation of harm

1. The non-performing party is not liable for harm suffered by the
aggrieved party to the extent that the harm could have been
reduced by the latter party's taking reasonable steps.

2. The aggrieved party is entitled to recover any expenses

reasonably incurred in attempting to reduce the harm. *°

Similarly, Article 9.505 of the Principles of European Contract Law
states that:

1. The non-performing party is not liable for loss suffered by the
aggrieved party to the extent that the aggrieved party could
have reduced the loss by taking reasonable steps.

2. The aggrieved party is entitled to recover any expenses

reasonably incurred in attempting to reduce the loss. 21

Also, in the Draft of the Common Frame of Reference (DCFR),
Article III, 3.705:
II1.-3:705: Reduction of loss

1. The debtor is not liable for loss suffered by the creditor to the
extent that the creditor could have reduced the loss by taking
reasonable steps.

2. The creditor is entitled to recover any expenses reasonably
2

incurred in attempting to reduce the loss.

Similarly to the above-mentioned instruments, it is worthwhile
mentioning that the Proposal for the Principles of Latin American
Contract Law, which included this duty in terms of compensation being
reduced if the creditor omitted adopting measures that, in accordance
with good faith, were reasonable to mitigate losses. The reduction

corresponds to the amount by which it would have been possible to

mitigate damages. 23
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Legal character and scope

There are two theories regarding the legal character of the mitigation of

damages: the first conceives it as an obligation and the second as a duty. 24

According to the first, it is a behavior that party adversely affected by the
damage should assume and, as such, can legally be required by the debtor.
> Conversely, when the mitigation of damages is conceived as a duty, the
debtor of the non-executed obligation cannot demand that the adversely
affected creditor assumes mitigating behavior. The latter must, instead,
execute the duty in order to protect his own interest, which, in this case,
is the right to be compensated for the debtor's breach under penalty of a
negative consequence for his/ her omission. This is because his behavior
is taken into consideration when the compensation is valued for which

he has the right, which will reduce the loss that the affected party could

have avoided. ¢

The mitigation of damages in the international sale of goods is not a
contractual obligation as the debtor cannot turn to the remedies that
the Convention has established for the situations in which there has
been non-execution of the parties’ obligations. It is, instead, a duty. Non
performance with this duty will bring about consequences for the creditor
in terms of his inability to claim complete damages for the debtor's breach.
27

The mitigation of damages involves both a positive and negative aspect,
the first is that the creditor should adopt the measures necessary to reduce

or avoid the losses that the breach has generated or may generate, and

second, to refrain from behaviors that could increase the debtor's losses. 2

It has also been argued that, as a consequence of the duty to mitigate
damages, the creditor should be compensated for the cost of the measures
adopted; compensation for losses that could have effectively been avoided

are excluded. ? Moreover, the failure to comply with the duty to mitigate
damages only affects the compensation for damages that arise as a result
of the debtor's breach, but not the use of other remedies that are available
to the creditor. *°

It is worthwhile mentioning that the duty to mitigate damages is
limited by reasonableness as in no case can the creditor be required to
mitigate losses that arise from a breach. It can also not be assumed that

by reducing losses the creditor should undertake expensive operations

according to the particular circumstances. 31 Additionally, it can be
considered that the evidence regarding the violation of duty to mitigate
damage corresponds to the debtor. ** As this is assumed by the creditor,
alleging breach of contract corresponds to the party that it benefits (the
debtor) to the extent that he can maintain this circumstance in order to
avoid having to compensate for the damages as a result of his breach of
contract.
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Examples of the duty to mitigate and avoid damages in the
CISG

Determining reasonable measures to mitigate damage is a factual matter
that depends as much on the uses as it does the practices established
between the parties and the behavior of what a similar person in the same
position and same circumstances to whoever must take such measures
would have done in a similar situation. This is all in accordance with
what is established in Articles 9 and 8.2 of the Convention, respectively,
without obviously involving disproportionate efforts or expenses, as has
already been mentioned. 3 1In the following subsections, references are
made to some representative cases that mitigate behaviors in order to
illustrate them; they come from some considerations in the legal theory
and case law decisions.

A replacement transaction

ANA SOLER-PRESAS highlights that in the international sale of

goods the initiation of a replacement transaction or “business of market

coverage” is quintessential mitigating behavior. 3% The author defines the
business of market coverage or replacement as that which is entered into
by the creditor who terminates the original agreement in order to satisfy
his interest in performance: that is, they obtain an alternative provision
from the one that was originally agreed upon. This business is entered into

in exclusive interest of the creditor of the compensation at the expense of

the debtor who breaches contract. 3

This type of replacement transaction can be undertaken by either the
seller (reselling the goods) or by the buyer (buying replacement goods),
as is established in Article 75 of the Convention. According to this rule,
if the contract is terminated but one of the two parties implements it
within a reasonable timeframe after termination, the party claiming the
compensation may obtain the difference between the price of the contract
and the price stipulated in the replacement transaction, as well as any

other damages that are can be requested according to Article 74. 3¢ The
reasons that can lead to either one of two contractors to enter into a
replacement transaction are varied. They include: preventing the goods
from becoming damaged, for example if the buyer fails to comply with his
obligation to receive the goods; events in which it is expensive for the seller
to keep the goods based on an unjustified refusal of the buyer to receive
them; or the buyer can enter into a replacement transaction if the seller
has not delivered the goods, which are necessary to carry out a production
process that cannot be interrupted in order not to breach contracts with
third parties, etc. SCHWENZER assumes that Article 77 may mandate a
replacement if this indeed functions to avoid the failure that comes from
a breach and the creditor's intention is not to terminate the contract. It
also indicates that the replacement transaction is mitigating behavior if,

as a result of it, the loss is less than expected. 37
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In several cases, it has been accepted that the replacement sale or
purchase is mitigating behavior; for example, in a decision regarding a
shoe sales contract in which the seller terminated the contract and sold

the shoes to retailers due to the buyers' breach of contract in terms of

payment and the concession of requested guarantees. **

Contracting the delivery of goods that were not delivered on time by
the buyer with a third party is also considered to be mitigating behavior.
An example of this is a contract entered into between a Canadian
company (seller) and a U.S. company (buyer) for the production and
delivery of templates to manufacture car parts. The seller was delayed in
production, which led the buyer having to request another producer to
manufacture the templates in order to be able to deliver the end-buyers
their parts in a timely manner. The buyer filed a claim and was awarded
the extra costs that he incurred resulting from changing producer as well

as the damages for breach of contract due to the fact that some of the

templates were not in line with the contractual specifications. 39

Purchasing parts that replace the damaged pieces from another provider

The buyer purchasing parts to replace the damaged pieces or parts is a
demonstration of the duty to mitigate damages. Indeed, in a case in which
the buyer made allegations regarding a lack of conformity for some air
compressors, the seller, who was the manufacturer, was ordered to pay
compensation that covered the expenses incurred by the buyer when he
attempted to rectify the defects. These included the payment made by the
defendant when he bought compressors from a third party in order to
mitigate the original losses as the claimant could not secure orders due to
the defendant's breach of contract, there were handling and storage costs

of the non-conforming goods, and there was also the buyer ’s loss of profit

that resulted from the decrease in sales of the said goods to third parties. 40

Paying the transport and storage costs of goods that were not received by the
buyer

If the buyer does not receive the object of the contract, a mitigating
measure on the part of the seller would be to pay the transport and
storage costs. This decision was arrived at in a case involving a lawsuit
that was filed by the seller in which compensation was claimed for the
buyer's breach of contract as well as interest for failure to pay the purchase
price. The court accepted the seller's termination of contract for the
payment not having been made in the additional time-frame established
in accordance with Articles 63.1 and 64.1b of the Convention. It also
ruled that the seller had the right to claim interest according to Article
78 and compensation for the maintenance of undelivered machinery,
according to Article 74. It also accepted that the seller had mitigated the

damage according to Article 77 when he transported and stored the goods

that were not received by the buyer. *!
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Protecting or preserving the goods

It is worthwhile mentioning that the principle of mitigation of damages is

also seen in other rules in the Convention, such as Articles 85-88, which

relate to the preservation of goods for both the seller and the buyer. *?

According to these rules, if the buyer delays receiving the goods, or when
the payment of the agreed price and the delivery are supposed to take
place at the same time but the agreed price is not paid, and, the seller is
in possession of the goods, then they must take reasonable measures to
preserve them according to the circumstances.

Similarly, when the buyer who has received the goods intends to
reject them due to a breach of contract by the seller, such as when the
goods are defective in terms of quality or quantity or when they are
delivered to a place or at a time that is different to what was agreed upon
either in the contract or the Convention, in accordance with Articles
45-52, reasonable measures should be adopted for their preservation,
according to the circumstances. This includes depositing them in third
party warchouses at the expense of the other party insofar as the costs
are not excessive, which is contemplated in Article 87 of the Convention.
Moreover, they could be sold by what is contemplated in Article 88 of the
Convention when the other party has taken a very long time to claim the
goods, accept their return, or pay the price of the cost of preserving them,

or any other reasonable costs. 3

As VICENTE MONTES points out, the stated Articles are
applications of the principle of mitigation of damages, which is
established in Article 77, since the creditor who claims that the debtor
has breached contract should adopt reasonable measures, according to the
circumstances, to reduce the loss. This includes the loss of earnings that

are a result of the breach. *
Early termination for future fundamental breach of contract

As was indicated in the introduction of this article, it might arguably be
the case that in the context of the CISG, the duty to mitigate damages is
not only limited to the moment at which the fundamental breach of the
obligations stipulated in the contract happens; it also includes the duty
to avoid damage. As such, SOLER-PRESAS has stated that by including
lost profits in the object of the mitigation the Convention has made
it clear that the measures to be adopted are not only mitigating in the
strict sense. They should also include those measures that help to avoid
the imminent detrimental consequences that could arise from breach of
contract. ¥ Similarly, VIDAL-OLIVARES, notes that the creditor does
not only have the duty to mitigate losses that have already taken place; he
also has the duty to prevent or avoid other losses that may occur in the
future. ¥ For this reason, termination of contract for future fundamental
breach falls within this type of mitigating conduct.
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This possibility can be found in Article 72 of the Convention,
according to which, if before the date of performance of the contract
it was clear that one of the parties will commit a fundamental breach
of contract, the other party may declare the contract avoid. As far as is
possible, this entails the duty to communicate what is written in point
2 of the Article with reasonable notice to the debtor. This remedy is not
only useful for the seller who will not be obliged to manufacture or deliver
a product for which they will not be paid, but it is also useful for the buyer
who will not have to wait for the delivery that will not be made. Adopting
this possibility will contribute to minimizing the damage that the parties

will be forced to repair as a result of the breach. 4
Conclusions

The following are the main conclusions from the previous sections:

The duty to mitigate damages, which are contained in Article 77 of
the United Nations Convention Contracts for the International Sale of
Goods, is not understood as an obligation but as a duty that is assumed by
the creditor who seeks compensation for damages resulting from breach
of contract. It consists of adopting reasonable measures to reduce the
loss that comes from the other party’s breach. These can either be in the
preparatory stage of the contracting process or avoiding that the loss ever
occurs.

The creditor should undertake this duty while seeking to protect his/
her own interests that entail the right to obtain compensation for the
debtor's breach of contract. The consequences of breach of contract are
that his/her behavior will be taken into consideration when deciding on
the amount of compensation for breach of contract and the loss that
disadvantaged party could have avoided.

Determining reasonable measures to mitigate damage is a factual
matter that depends on both the uses and the practices established
between the parties and the behavior that will be or would have been
carried out in a similar situation by a similar person in the same position
or in similar circumstances to the person who needs to take the measures.
This is in accordance with what is established in Articles 9 and 8.2
in the Convention, respectively, and, obviously, there should be no
unreasonable costs.

Based on some decisions and considerations from the legal theory,
the following could be examples of mitigating behavior: A replacement
transaction, which seeks to obtain a replacement of what was originally
agreed upon and which can be effected by both the seller and the buyer.
The second could be obtaining parts from another provider that replace
those damaged. The costs of transporting and storing the good that was
not received by the buyer may also be assumed by the seller, and the
contract can be terminated for a fundamental foreseeable breach.
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