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INTRODUCTION

[t] isll generallyll acknowledgedl that] thel CISGI hasl influencedl thel legislationl ofll thell People’s
Republicl ofl Chinal (PRC),l butl whatllandlwherel exactlyll arel thell influences!l Howll andl tol what
extentlhaslthel CISGlinfluencedlthelPRCllegislationsland/orllegislators/IAllcarefullstudyloflithe
interactionlbetweenlthel CISGlandlthellegislationlhistorylandldevelopmentloflthel PRCILawlis
needed.[Thislchapterlwillladdressltheselissueslbeforelreviewinglthelapplicationloflthel CISGlin
thelcurrentIPRCllawlandlpractice.

[tlislsubmittedlthatlitlislimpossibleltolexaminelthelimpactsloflthel CISGlonlthel PR Cllegislation
withoutlfirstlstudyinglthellincorporationl historyl ofl thel CISGlinl thel country.l Thelfirstll taskll of
thisl Chapterl isl thereforell tol explorel notll onlyll thell 19800 Diplomaticll Conferencel recordslland
texts,] butl alsoll thell historical,] social,] economic,] politicall andl culturall backgroundsl forl the
incorporationllofl thel CISGlinlthe PRC.IThel twolreservationslunder] Articlel 950andl Articlell96
declaredlbylthelPRCluponlratificationloflthel CISGlwilllbelanalysedlinldetaillsollasltolappreciate
thelreasonslforlandlthelinfluenceslbehindltheseldeclarations.IMorellimportantly,lthellsecondltask
oflthislChapterlislthenltolreviewlthelcurrentllawllandlpracticelinlthelPR ClinlapplyinglthelCISG.
[tisl proposeditoldeallwithl thisl taskllinl twoll parts,li.e.lthel Applicationllofl thel CISGlinll current
PRCILawlandlthelApplicationloflthel CISGlinllcurrentiPRCIArbitrationlPractice.lInlparticular,
aboutlthirtylcaseslandlarbitrallawardslconcerningl thellapplicationl oflthel CISGllinlHongl Kongl
MacaolTaiwanlrelatedlsalesiwilllbelreviewedlandldiscussed.IFinallylalconclusionlwilllbeldrawn.

1.1. HistoricallContext

Onl thel onel hand, beforel thel PRCl delegationl attendedl thell 19800 Diplomaticl Conferencellin
Vienna,ltherelwasInolPRCldomesticllegislation,Jatlleastinotlinlthelcodifiedlform,lonlthelsubject
oflcontractllawlorl civilllawl inlgeneral. 'l Thislwasl becausel beforel thel ReformlandlOpeninglup
startedlinl 1978 ]thelPRClwaslunderlalstrictlstatelplannedleconomy.lThellegislationsllgoverning
privatel lawl areas,ll suchl asll contract,] commerciall transactions, andl civill activities] werel largely
unfledged.lHowever,lsurprisinglyl orlnot,lbylthel timelwhenl thel CISGlwaslratifiedllinlthel PRC
onll 110 Decemberl 1986, thel PRCI hadl promulgatedl thel PRCI Economicl Contractl Lawl onll 13
December1981,IthelForeignRelatedlEconomiclContractlLawlonl2 1IMarchll1985landlthelPRC
Generall Principlesl ofll Civill Lawll onll Aprill 12,0 1986.0 Thesell threel piecesl ofl PRCI domestic
legislationliwerelloflgreatlsignificancelinlthelincorporationlhistoryloflthel CISGllinlthelPRC.

Onl thel otherl hand,[] thell finall textl ofll thell CISGl wasll approvedl atll thell diplomaticl conference
convenedll byl thel United]Nations] Generall Assemblylin[ Viennalin[ 1980.1 Butl thelworkl ofl the

'IThoughltherelhadlbeenlsomelattemptsltoldraftiandlcodifylthel PRCICivill Law.[ Thelevolutionloflthel PRCICivil
LawlwilllbeldiscussedlinlthelnextIChapter.

1 Thell Conventionl Conferencel wasl convenedll byl Generall Assemblyl Resolutionl 33/93.0 G.A.l Res.] 93,1331 U.N.
GAORISupp.l (No.145)1atl 217,0U.N.I Doc.l A/33/450(1978),1see Finall Actll ofll thel United] Nations] Conferencell on
ContractsliforlthelInternationallSaleloflGoods,1Apr.110,11980.0U.N.IDoc.lA/Conf.197/18 IwithlAnnex,]UnitedINations
ConventionlonlContractslforlthellnternationallSaleloflGoods, reprintedlini1901.L.M.16681(1980).
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UNCITRAL lestablishedlinl19660aslalPermanentlCommitteeloflthelUN,lonlthelunificationllof
internationallsalesllawlwaslstartedlasllonglagollasl1968.’IByl1976laldraftlconventionlonlsalesllaw
hadll beenl preparedl andll wasll latetl revisedl byl UNCITRALI inll 19770 atll itsll tenthll sessionll in
Geneva.1Inl1978,lthelruleslonlthelformationlofithelcontractiwereldiscussedlby]UNCITRALlat
itsleleventhlsessionlandlmergediwithlthelsubstantivelprovisionslonlthelsaleloflgoodsltolformlthe
“Newl Yorkl Draft”.’l Thell Newl Yorkl Draft] wasl thenl thell basisl forl thell Viennal Conferencell in
springl 1980.1Havinglparticipatedlinlthel 19800Viennal Diplomatic]Conference,lthelPRClsigned
thel CISGlinl1981.[1tIthenltookIPR ClfivelyearsltolratifylthelCISGlinll1986.10nl10Januaryl 1988,
thelCISGlfinallylcamelintolforcelinlthelPRC.

Emphasislislputlonltheltimeloflthelaboveleventsibecause,laslwilllbeldiscussedlbelow,lthelperiod
ofl1976ltol1989happensitolhavelmarkedlaldistinctlphaselinlthelhistoryloflithelPRC.

ChairmanlMao,lthelfounderlloflthel PRCldiedlonl91September,11976.0 Thislwasl followedlbylla
politicallpowerlstruggle,Jwhichlwasllputltolanlendlleventuallylbylthelriselofl DenglXiaoping,lwho
travelledlabroadlandlhadlalseriesl ofl diplomaticlmeetingslwithlwesternlleaders.l In1 1979,1Deng
travelledll toll thell Unitedl Statesl toll meetl Presidentll Jimmyl Carterll atl thel Whitel House.l Carter
finallylrecognizedlthelPRC,lwhichlhadlreplacedlthel TaiwanlbasedlRepublicloflChinal(ROC)las
thelsolelChineselgovernmentlrecognizedlbylthelUNISecuritylCouncillinl1971.

Beforellthelrecognitionlofllthel PRCl byl thel UnitedlStateslinl 1979,] thel PRCIhadl mostlyllalvery
limitedll andll passivel rolell withinll thel UN.I Dengl effectivelyl openedl al newl pagel ofl PRC
Diplomacy.l Afterl] 1979,[ thell Chinesel leadershipll movedIl toward] morell pragmaticl policies] in
almostlalllfields.lInltheldomesticlarena,lartists,lwriterslandljournalistsiwerelencouragedltoladopt
morellcriticallapproacheslinlcultural,lpoliticallandlsociallmovements.lOverseas,]PRCldiplomats
soughtll participationl andll involvementl inll al broadetl internationall politicall arena.] Thell 1980
ViennallDiplomaticlConferencelcertainlylprovidedlsuchllaltimelylopportunity.

Mr. LIl Chihlmin,l thel PRCldelegatell inl thell 5thi Meetingl ofll thell First] Committeel ofll thell 1980
Viennall Diplomaticl Conference,l indeedl] expressedl hisl delegation's] gratificationl atll its
participationl forll thell firstl timell inl all conferencell suchll asll thell United] Nations] Conferencel on
ContractslforlthellnternationallSaleloflGoods.

1.2. ThelReformlandlOpeninglUp

Thellperiodlbetweenl19760tol1989ImarkslthelfirstiphaseloflthelPRC’sIReformlandlOpeninglup
toll thell outsidell world.l Ledll byl Deng,[ thell pragmatistsl withinll thel Communistl Partyll ofll China
(CPC)lemphasizedleconomicldevelopment.lAtlthelpivotallDecemberl1978IThirdIPlenumlofithe
11thll CPCI Congress,ll thell leadershipl adoptedl economicl reforml policiesll knownl asll thell Four

3] Forlal detailedlaccount] ofll thel CISG sl genesis,I seel principallyl Herber,] RIWI 1974,01577;0RIW0 1976,0 1251 RIW
1977,0 314;0 Huber,] RabelsZ1 430 (1979),0 41350 seell alsol Schlechtriem,] Commentaryl onl thell CISG, (2™ edition),
Oxford,11998latlIntroduction.

HIForl“Genevaldraft lorl“ GenevalWorkinglGrouplDraft lseel YBIVIIN(1976),lppI89196;forlitslsubsequentltreatment
seelYBIVIII1977),0pp25056.

*ISeclSchlechtriem,lCommentarylonlthelCISG,I(2"ledition),/0xford,11998latlpagell2.

6 Seel LEGISLATIVEI HISTORYI 19801 Viennal Diplomaticl Conference Summaryll Recordsll ofl Meetingsll ofll thell First
Committee, 5thll meeting,] Thursday,] 130 Marchl 1980, atl 30 p.m. Chairman:l Mr.] LOEWED (Austria):

http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting5.html
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Modernizations:[ thel modernizationll ofl agriculture,l industry,l sciencel andl technology,] and
militarylforce.

Thell conceptl ofll "socialisml with] Chinesell characteristics"l wasl atl] thell samel timel successfully
introducedl tol resolvell thell theoreticall andl politicall conflicts, T atl leastl inl thel eyesl ofl thel PRC
leadershipslatithatltime,lbetweenlplannedlandlliberalleconomiclsystems,Ibetweenlsocialismland
capitalism,lbetweenlMarxismlandlnonlIMarxism.l Thelnotionlof]l “Chinesel Characteristics”Inot
onlyll wonll support] amongl thell people,l butll alsoll hasl sincell thenl beenl widelyll employedl and
deepenedlintolthelheartsloflalliwalkslofllifelinlthelunderstandinglandlappreciationloflthelPRC’s
mixedlandltransitionalleconomic,Ipolitical,lsocial,lcultural,llegallsystems.

Toldevelopl PRClintollal modernlindustrialized] country,l onell ofl thel mostlimportantlaspectsll of
thell Reformll andll Openingll upll movementl is] toll attract] foreignll investment] andl promote
internationalltrade.

Thus,lthelPRClparticipatedlinltheldraftinglandlthelformulationloflthelCISGlwithlgreatlimpetus
andlenthusiasm,linll thell concernlloflnotlonlyl politics,l butlalso,] perhapsl morelimportantly,l the
economyllandlsocialldevelopmentloflthelPRC.IThelmajorlconcernlforlthelPR Cldelegationlinlthe
19800 Diplomaticl Conferencell wasl thereforel thel removall ofll barriers] soll asl toll facilitate
internationalltradelonlthelbasisloflequalitylandimutuallbenefit.

1.3. ThelPRCIDelegationlinlthel1980IDiplomaticlConference

Mr.ILIIChihlmin,JlonlbehalfloflthelPRCldelegation,lstatedlthel followingllinlthell 5thimeetingl of
thelFirstlCommitteelinlthel1980IViennalDiplomaticlConference:

[His]ldelegationlfoundlitldesirableltolconvene,lpursuantltol Generall Assemblylresolution
33/93,lanlinternationallconferencellonlplenipotentiariesitoliconsiderltheldraftiConvention
onl Contractsll forll thel Internationall Salell ofl Goods,] andl toll formulatell all convention
acceptablel tolall,linllaccordancelwithl thel basicll objectiveslandll principlesll ofl equalityland
mutuall benefit] set] forthl inl thel Declaration] andl Programmel ofl Actionl onl the
EstablishmentloflalNewlInternationallEconomiclOrderladoptedlbylthelGenerallAssembly
atll itsll Sixthl Speciall Session.] Suchll all conventionll wouldl bell ofll greatll importancell inll the
graduallremovallandlfinalleliminationloflithelbarriersltolinternationalltrade,lespeciallylas
theylaffectedltheldevelopinglcountries,ltheleliminationloflcertainlinequitablelandlunjust
situationslinllinternationall tradelandlits] promotionllonl thel basisl oflequalitylandmutual
benefit.®

MJohnl Gittingslin Thel Changingl Facell ofl Chinalsaid:1"Planningland] marketl forceslarel notlthel essentiall difference
betweenlsocialismlandlcapitalism.lAlplannedleconomylisinotltheldefinitionloflsocialism,Ibecauseltherelislplanning
underlcapitalism;Ithelmarketleconomylhappenslundetlsocialism,ltoo.lPlanninglandimarketlforceslarellbothlwayslof
controllinglleconomiclactivity."l Seel Johnll Gittings, Thel Changingll Facel ofl China,] Oxfordll Universityl Press,] Oxford,
2005.

81 Seel LEGISLATIVEI HISTORYI 19801 Viennal Diplomaticl Conference Summanryl Recordsll ofl Meetingsl ofl thell First
Committee, 5thll meeting,] Thursday,] 130 Marchl 1980, atl 30 p.m. Chairman:l Mr.] LOEWED (Austria):

http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting5.html
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Towardslthelendloflhislspeech,lhelstatedlithatlhisldelegationl“pledgedlitsifulllcoloperationlinlithe
effortsl ofll alll thel participants] andl hopedl thatll agreementl wouldl bell reachedl onll thell text] ofll a

ConventionlwhichlwouldlattractithelmaximumlnumberloflratificationslbylStates”.”

1.3.1. ThellPositivel AttitudelandlContribution

Thel positivel attitudel reflectedll inl thel abovel statementsl hadl beenl carriedl alongl byl thel PRC
delegationll throughoutll thell 198001 Diplomaticl Conferencell inll Vienna.l Thell inputl byl thel PRC
delegationllwaslsincerellandlgenuine.lForlinstance,JPRCldelegation’slopinionslwerelrecordedlin
seventeenloutloflthelthirtyleightimeetingslinlthelFirsti Committeelproceedings, “Ifourloutlofithe
ninel meetingsl inl thell Second] Committeel proceedings,''l andl fourl outl ofll thell last] six] Plenary
Conferencelproceedings."IPRCldelegationlwaslfairimindedlandlstressedlthelbalanceloflinterests
betweenlbuyerlandlseller,lforlexample,linlthel 16™landlthel 19" meetingslwhenlDraftlArticlel 36
[becamelCISGIArticlel38]landIDraftlArticlel4 2([becamelCISGIATrticlel46]lwereldiscussed.

Articleslraisedlinterestslandl concernsll ofl thel PRCl delegationlinlthel Firstl Committeel meeting
proceedingslincludelDraftArticlel50[becamelCISGIArticlel6], “IDraftlArticlel6,170[becamel CISG
Articlel7,08], I DraftlArticlel8I[becamel CISGIArticlel9], I Draftl Articlel 3[becamel CISGIArticle
3], IDraftlArticlel 1 70[becamel CISGIArticlel 19], | Draftl Articlel2 30[becamel CISGIArticlel 25],"

°1 Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summanyll Recordsl of] Meetingsl ofl thell First
Committee, 5thl meeting,] Thursday,] 130 Marchl 1980, atl 30 p.m. Chairman:l Mr.] LOEWED (Austria):
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting5.html

19 Seell LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summanyl Recordsl] ofl First] Committee
proceeding: http://www.cisg.law.pace.edu/cisg/summaryfirst.html

1] Seell LEGISLATIVEI HISTORYI 19800 Viennall Diplomaticl Conference Summanl Recordsll ofl Second] Committee
proceeding: http://www.cisg.law.pace.edu/cisg/summarysecond.html

] Therel werel 12 plenaryl conferencel proceedings,] butl thel first] six] werel organizationall meetings.] See
LEGISLATIVEIHISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsll ofll Plenaryl Conferencell proceeding:
http://www.cisg.law.pace.edu/cisg/plenary.html

P Seel LEGISLATIVEIHISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of]l Meetingsl ofl thell First
Committee, 16thl meeting,] Thursday,] 200 Marchl 1980,] atl 30 p.m. Chairman: Mr.l LOEWEI (Austria):
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting16.html;] LEGISLATIVEI HISTORYI 19800 Vienna
DiplomaticlConference SummarylRecordsloflMeetingsloflthel FirstlCommittee, 19thImeeting,IMonday,1240March1980,
atl 100  am. Chairman: Mrl LOEWEl (Austria)] later] Mrl MATHANJUKIl (Kenya):
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting19.html

) Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of]l Meetingsl ofl thell First
Committee, 4thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting4.html

1) Seel LEGISLATIVEIHISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of)l Meetings[ ofl thell First
Committee, 5thll meeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting5.htmll andl 6thl meeting:
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting6.html

18] Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of)l Meetingsl ofl thell First
Committee, 6thl meeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting6.htmll andll 7thl meeting:
http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting7.html

) Seel LEGISLATIVEI HISTORYI 19801 Viennal Diplomaticl Conference Summaryl Recordsl of]l Meetingsl ofl thell First
Committee, 8thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting8.html

18] Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of) Meetingsl ofl thell First
Committee, 10thimeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting10.html

) Seel LEGISLATIVEIHISTORYI 19800 Viennal Diplomaticl Conference Summaryl Recordsl of]l Meetingsl ofl thell First

Committee, 12thl meeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting12.htmll andll 18thl meeting:

http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting18.html
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DraftlArticlel34][becamelCISGlArticlel36],*IDraftlArticlel360[becamelCISGIArticlel38],* 1Draft
Articlel 420 [becamell CISGI Articlell 46),%*0 Draftl Articlell 370 [becamel CISGI Articlel 39],%°0 Draft
Articlel 61[becamel CISGIArticlel 65],** 1 Draftl Articlel69andlinterestl[becamel CISGIArticlel 84,
78], Draftl Articlel 750 [becamell CISGI Articlel 86],*) Draft] Articlel 62(1)] [becamell CISGI Article
71(1)],* IDraftlArticlel63(2)[becamelCISGlArticlel72(2)]%.

InlthellSecondlCommitteelMeetingllproceedings,lthel PRCldelegation’slattentionlwasldrawnlto
thelNewlArticlelClbisl[notladoptedl(wouldlhavelaffectedlCISGlarticlel6)], “IArticlel(X)][became
CISGlarticlel96),*MArticlelEl[becamelCISGlarticlel 100], *'IDraftiProtocolltolthelConventionlon
thelLimitationIPeriodlinlthellnternationallSaleloflGoods™.

Inll thel plenaryll conferencel proceedings,ll thell PRCI delegationl addressedl Articlesl 390 andll 40
[becamel CISGl articlel 41,1 CISGl articlel 420 and] CISGl articlel 43],] Articlel 800 [becamel CISG
articlel68]**.

291 Seell LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 15thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting1 5.html

21Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomatic] Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 16thimeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting16.html

221Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomatic] Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 19thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting19.html

51Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 2 1stlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting2 1.html

241 Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomatic] Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 26thImeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting2 6.html

51 Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 29thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting2 9.html

260 Seel LEGISLATIVElI HISTORYI 19800 Viennal Diplomatic] Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 30thImeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting30.html

71Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomatic] Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 38thlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting38.html

8] Seel LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summaryll Recordsll ofl Meetingsl ofl thell First
Committee, 38thIlmeeting: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting38.html

20 Seell (A/CONF.97/C.2/L.3)] andl alsol seel LEGISLATIVElI HISTORYI 19800 Viennal Diplomaticl Conference
Summaryll Recordsll ofl Meetingsll ofl thell Secondll Committee, 1stl meeting:
http://www.cisg.law.pace.edu/cisg/2dcommittee/articles/meeting1.html

3% Seell (A/CONF.97/C.1/L.88,0 L.96),] andll seell alsol LEGISLATIVE] HISTORYI 19800 Viennal Diplomatic
Conference Summanryl  Records] — ofl  Meetings]l  ofl  thel  Second] = Committee, 3rdl  meeting:

http://www.cisg.law.pace.edu/cisg/2dcommittee/articles/meeting3.html

311Seel(A/CONF.97/C.2/L.11),lseelalsol LEGISLATIVEIHISTORYI19800ViennalDiplomaticlConference Summary
Recordsll of! Meetingsll of! thell Secondl Committee, 4thi meeting:
http://www.cisg.law.pace.edu/cisg/2dcommittee/articles/meeting4.html

) Seel (A/CONF.97/7{1 A/CONF.97/C.2/L.14 L.18,] L.18/Add.1,0 L.18/Add.2] L,21,]1 L.26),0 seel also
LEGISLATIVEI HISTORYI 19800 Viennall Diplomatic] Conference Summanryl Recordsl ofl Meetingsl ofl thell Second
Committee, Sthlmeeting: http://www.cisg.law.pace.edu/cisg/2dcommittee/articles/meeting8.html
31SeelLEGISLATIVEIHISTORY19800ViennalDiplomaticlConference SummanylRecordsloflthel PlenarylMeetings, 7th
meeting: http://www.cisg.law.pace.edu/cisg/plenarycommittee/summary?7.html

30 Seel (A/CONE.97/L.15),1 seel alsol LEGISLATIVEI HISTORYI 19800 Viennal Diplomaticl Conference Summary
RecordsloflthelPlenaryIMeetings, Sthlmeeting: http:

www.cisg.law.pace.edu/cisg/plenarycommittee/summary8.html
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1.3.2. InfluenceslfavouringlthelPRC’slIRatification

Thel extensivell participationll andll positivel contributionll of] thel PRCI delegationll werel notll only
welcomedlinternationally,lbutlalsolfavouredlinternally.]Onltheldomesticllevel,lthelparticipation
oflthelPRCldelegationlandlthelinputltheylmadelinlthelpreparationloflthel CISGlinfluencedland
favouredl thellaterll ratificationl ofl thel Conventionlinl thel PRC.I It wasl feltl that] thell CISGlwas
prepared] underl thel participationl ofl PRCI amongl variousl otherll countries] andl regions
representingllitolthellargestlextentlalworldiwidelparticipation.lItlwaslfeltlthatldifferentlopinions
andl voicesl werell heardl andll different] interestsl werell represented] andl balancedll inl the
Convention.

Thelacknowledgementloflthellworldiwidelparticipationlinlthelpreparationloflthel CISGlandlthe
beliefll thatll anll equall andll balancedll outcomell hadll beenl achievedl throughl suchll all worldlwide
participationlwerelloflgreatlsignificancelforlthel PRClparticularlylunderltheldomesticleconomic
andllpoliticallbackgroundllatlthatltime,lwhenl thel countrylshortlylinauguratedl thel Reformland
Openingl upl Policyll nationallwide.l Thel reassurancesl thatll thel PRCllsoughtll inll thel CISGl were
flaggedl upll inl thell openingl speechl byl thell PRCl delegatell inl thell 19800 Diplomaticl Conference
quotedlabove.l[Emphasisiwaslputlinlithelquotelbelow:

...tolformulatelalconventionllacceptableltolall,linlaccordancelwithlthelbasiclobjectivesland
principleslof equalitylandlmutuallbenefit*lsetlforthlinlthel DeclarationlandlProgramme
ofl ActionlonlithelEstablishmentloflalNewlInternationallEconomiclOrderladoptedibylthe
GenerallAssemblylatlitsISixthISpeciallSession.

Atllthelend,linl thel 12thl plenaryl meetingl thel PRClI delegationllexpressedllsatisfactionl overl the
outcomeloflthelConference:

Mr.ILIIChihlminl(China)lexpressedlhislsatisfactionlthatlfivelweeksloflintensivelworklhad
culminatedlinlthelsuccessloflthelConference.lThelConvention,lwhichlwasllallstepltowards
thel harmonizationl ofll internationall tradel law,] wouldl permit] legall obstaclesl to
internationall tradel tolbel removed,Ifacilitatel tradel andllpromotel thell establishmentl oflan
economicll orderll foundedl onl equalityl andl mutuall interest.l Hisl Governmentll would
examinel thell Conventionll carefullyl andl takel positivel action,ll toll thell extentl possible.] He
congratulatedl thell participantsl atl thel Conference,l thell Austrianl Government,] alll the
officersl ofl thel Conferencel andl thell Secretariat.l Inll particular,] hel thankedll the
representativeslforlthelconstructivelapproachltheylhadladopted.

Thellabovel“closingllspeech”lbylthelPRCldelegationlindicatedlthatlalpromisingliratificationloflthe
CISGlinlthelPRClshouldlfollow.lIndeed,lhavinglbeenlconvincedloflithelabovelstatedlsatisfactory
outcomel ofll thell 19800 Diplomaticl Conference,l thel PRClsignedl thel Conventionlinl 19810 and
ratifiedlitlonl1 10Decemberl1986ltogetherlwithlthelUnitedIStateslandltaly.

P[Equalitylandimutuallbenefitlarelthelkeywordslthatlhavelalwayslbeenlandiwilllcontinueltolbelthelbackboneloflthe
PRCldiplomaticlprincipleslandliguidelines.

360 Seel LEGISLATIVEI HISTORYI 19801 Viennal Diplomaticl Conference Summanryll Recordsll ofl Meetingsl ofl thell First
Committee, 5thl meeting,] Thursday,] 130 Marchl 1980, atl 30 p.m. Chairman:l Mr.] LOEWED (Austria):

http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting5.html
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1.4. ApplicationloflthelCISGlunderlcurrentlPRCILaw

Underl current] PRCl law,[ therel arell limitationsll onll thell applicationl ofl thell CISGl inl thel PRC,
whichlhaslfiledlanlArticlel95declarationlandlaldeclarationlonlthelgenerallsubjectloflArticlel96.

1.4.1. Articlel950Reservation

"ThelPeople'siRepublicloflChinaldoesInotlconsidetlitselflitolbelboundlbylsubparagraphl(b)
oflparagraphl1loflarticlel10.0.0.0"7

Pursuantl toll Articlell 95,0 thel PRCI madell thel abovell declaration.l Articlell 1(1)(b)] extendedl the
CISG’slsphereloflapplicationltollsaleslwherelthelpartiesldolnotlhaveltheirlplacesloflbusinessllin
differentlcontractinglstates,Ibutlconflictslruleslreferltolthellawlofllalcontractingllstate.JArticlel95
relieveslthelreservationlstatelfromlthelneeditolhavelregardltolArticlel1(1)(b).*

Thell Legislativel historyll ofll thel CISGI revealedl that] Articlell 950 wasl introducedl byl the
Czechoslovakl representativell inll thell 11thl plenaryl meeting] ofll thell 19800 Viennal Diplomatic
Conference.[ Il wasl designedl toll excludell thell applicationl ofll thell CISGI underl Articlell 1(1)(b).
AccordingltolthelCzechoslovaklrepresentative,lArticlel1(1)(b)lraisedldifficultieslinlcountriesllike
hisl ownl orll thell Germanl Democraticl Republicl wherel speciall legislation] hadl beenll enactedl to
governltransactionslpertaininglltollinternationalltrade.lSimilarllegislationlwaslunderlpreparation
inl Polandll andl Romania.ll Forl countriesl withll suchll all system, ] Articlell 1(1)(b)l wouldl meanl the
exclusionl ofl wholell areasl ofll thell speciall legislation] enactedl tol governl internationall trade
transactions.[Thelnetlresultlwaslthatlcountriesllikel Czechoslovakialwouldlbellunableltolratifylthe
ConventionlbecauselofltheleffectlwhichlCISGIArticlel 1(1)(b)lwouldlhavelonlthelapplicationlof
theirlspecialllegislationlonlinternationalltrade.”

Basedlonlithelabovellunderstanding,l takinglintollaccount] thel immatureleconomiclbackground,
thelveryllearlylstagelloflthelReformlandlOpeninglup,landlthelsomewhatllackllofIPRCIdomestic
legislationllatlthatltime,Jwhichlwilllbeldiscussedlinlthelnext]Chapter,litlislunderstandable,lorlat
thelleastlperhapsinotlsurprisinglthatlPRClfeltlthelneedltolmakelsuchlalreservationlenvisaging
separationlllegislationl forl internationalll trade,lsoll asl tol protectl thell immaturell domesticl market
and/orltolbufferlthelimpactsloflithelrapidiReformlandlOpeninglup.

Later] PRCI didll implementl separatel legislations,] thel PRCI Economicll Contractll Lawll 1981
applyingltoldomesticlcontractlandlithelForeignlRelated *IEconomiclContractlLawl1985lapplying
toll nonldomesticll contract.ll Inll thisl regard,ll speciall legislationll enactedl toll governl transactions
pertainingltolinternationalltrade,laslanlideallearnedlfromlthelViennal Conferenceslibylthe[PRC
legislation,l wasl perhapsl anl unexpectedl andll certainlyll negativell influencell ofl thell CISGll onll the
Chinesellegislatorslinlthelsenselthatlitlisinotlinlfavorlbutlratherlagainstlthel CISG.IThelfactlthat
thelUnited(StateslhadlmadelthelArticlel950reservationllmaylalsolbellalfactorlthatlinfluencedlthe
PRCltolfollowlthelsuitlandlmakelsuchllalreservationlasiwell.

311See http://www.cisg.law.pace.edu/cisg/countries/cntriesiChina.html

¥1Seel Czerwenka,IRIWI1986,1293,01294;IseclalsolSchlechtriem,lCommentarylonlthel CISG,1(2™ledition),]Oxford,
1998llatlpagell27.

[ Seell LEGISLATIVEIHISTORYI 19800 Viennal Diplomaticl Conference Summanyl Recordsl ofl thell Plenary] Meetings,
11thlmeeting: http://www.cisg.law.pace.edu/cisg/plenarycommittee/summaryl 1.html

YIPR CllusedlithelphraselforeignlrelatedltolencompasslHonglKong,Macau,[Taiwanlandlforeignlcountries.
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Withl thell implementationl ofll thel PRCI Contract] Lawll 19991 (discussedl inll detaill inll thel next
Chapter),lthelEconomiclContractlLawll1981,lthelspeciallLawllonlTechnologylContractslandlthe
ForeignRelatedlEconomiclContractlLawl 1985lwerelalllinvalidated.I Thuslthel PRClreplacedlits
separatellegislationlforldomesticlandlinternationallcontractslthroughlonelsinglelbodyloflrules(l
thelPRCIContractlLawll1999.[Thellrapidldevelopmentlandlthelmaturingleconomiclbackground
arelthelmorellimportantlfactorslwhichlcontributedltolithelchangeloflthelPRCllegislationlmodel.
Il thell purposell ofll thel Articlell 950 reservationll wasll toll safeguardll thell separationll legislationll on
internationalltradelas]PR Cllegislatorsloncellseemedltolexpect,lthelcombinationlofldomesticland
internationall contractll legislationll under] thel PRCI Contractll Lawll 19990 perhapsl hasl madel the
PRCIArticlel950declarationldysfunctional.

Thel interpretation] andl thel effectsll ofl reservationll underll Articlel 950 havel provenl toll be
controversial [DelLylciteslthreelvariationslinlthelinterpretationloflsuchlireservations:*'

"Thelfirstlvariationlislthelmerelreservationllagainst]thelextensionlofl CISGltolsaleslwhere
oneloflthelpartieslhaslitslplaceloflbusinesslinlalnonlcontractinglstatelbutllislfacedliwithlthe
applicationloflCISGlbylvirtueloflalconflictlrulelofithelcourtlhavingljurisdictionlleadinglito
thel applicationll ofll thell lawll ofll all contracting] state.] Forll instance,ll thel US| thell People's
Republidl ofl China,l Singapore,ll thell Czechll Republicl andl Slovakiall havel usedll this] mere
reservationlvariation.

"Allsecondlvariationlislthel Germanlvariationlwherel GermanlcourtslwilllnotlapplylArticle
1(1)(b)ICISGlinlsaleslwherelArticlel950reservationlstateslarelinvolved.

"All thirdl onell isl thell Dutchl variation.l Articlel 2 ofll thel Dutchll Implementing] CISGI Act
datedlDecemberl 18,1199 10 requestll foreignljudgeslinl Articlel 950 reservationl statesl notl to
applyll thel Dutchll Civill Codel provisionsllonlsalesl (Bookl 7,0 Titlel 1lofl thel Civill Code)lbut
rather CISG,lifl Dutchllawlwereltollbelapplicablelbylvirtueloflithellocallconflictlrule.l This
suggestionllisloflcourselnotlbindinglonlforeignlcourtsibutlbylenactinglthislDutchlsolution
thellegislatorl hasl indicatedl thatl under] Dutchl lawllitl preferslal solutionllwhichllenhances
uniformitylratherlthanlonelthatlrelieslonllocallDutchllaw."*

Concerningllthel PRC,lif [ for] example,lal sellerll inl thel PRCl sellsl toll all buyerlin[ Statel X,l al nonl
Contracting] State,l Articlell 950 meansl thatll thel PRCI courtsll arell notl boundll toll applyl the
Conventionlrulesllevenliflthellrelevantlrulesloflprivatelinternationalllawlleadltolthellapplication
ofPRClllawll(i.e.Ithellawloflal CISGIContractinglState).lInlthislsituation,liflthelrelevantlconflictl
ofllawslrulelpointsltolthelseller'sllaw,lalPRClcourtlwouldlapplyldomesticlPRCllaw,li.e.lthe]lPRC
Contractl Lawlandl thel PRCI Generall Principlesll of] Civill Law.] Thel PRCI Generall Principlesl of
CivillLawl couldlbel relevantl becausel ofl theirl collrelationllwithl thel PRCI Contract] Lawllandl the
factlthatltheseltwollegislationsloverlaplandlinteractltolsomellextent.[Whereltherelislambiguityllor
all gapll inll thell applicationl andll interpretationl ofll thell PRCI Contractll Law,[ thel PRCI General
Principlesl ofll Civilll Lawl willl apply.l Inll particular,] Chapterl VII Civill Liability,] Sectionl 20 Civil
Liabilitylforl BreachlloflContract,JandlChapterl VIIIIApplicationlofl Lawllinl Foreignlirelated] Civil
Relations, couldl] bell relevantl forll internationall salesll contract.] Wherell therel arell overlapsl and

HSee http://www.cisg.law.pace.edu/cisg/text/eltextl95.html
“PhiliplDelLy,l"SourceslofllnternationallSaleslLaw:IAnlEclecticiModel" latlUNCITRALIISIACIConferencelonll2 5
Yearsl United] Nations] Conventionl onl Contractsl forll thel InternationallSalell ofl Goods,lSingaporel (220 September
2005)
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conflictslbetweenltheseltwollegislations,lthel ContractlLaw,laslallspecialllegislation,lshalllprevail
ovetlthelGenerallPrinciplesloflCivillLaw,laslalgeneralllegislation.

Anotherl relevantl concernl ofll thell Articlell 950 reservationll wouldll bell thatll courtsll inll Contracting
Stateslwhichlhave notlmadelanll Articlel 950declarationlwouldlsometimeslineedll toll considerl the
effectl ofl thatlldeclarationl whenl decidingl casesl involvinglall partylwhol residesll inlanl Articlel 95
declarationlState.]Uponlratifyinglthel ConventionlthelgovernmentloflGermanyldeclaredlthatlit
wouldInotlapplylArticlell(1)(b)linIrespectloflanylStatelthatlhadlmadelanlArticlel950declaration.
Thisl Germanl'declaration, Iwhilel notllexpresslylauthorizedl byl CISGI Partl IV;l canlibel viewedl as
thelsecondlvariationloflthel Articlel950reservation,laslstatedlabove.l Therefore,]GermanlCourts
inlal Contractingl Statellwhichl has notlmadellanll Articlel 950 declarationlwould notlapplyl Article
1(1)(b)linlrespectloflanyl ContractinglStatel that haslmadelanl Articlel950declarationll(e.g.]PRC)
whenl thell conflictl ofl lawl rules] ofll thell foruml point] toll thell lawl ofl thell declaringll Statell (e.g.l the
PRC).IHerellitlis] al differentlscenarioll froml thel onel discussedlinl para 1.24,]wherel thel parties
autonomouslylchooselthelPR ClLawlaslgoverningflaw.

AgainlthelstartinglpointlisithelPRCIGenerallPrinciplesloflCivillLaw,linlparticular,IChapterlVIII
ApplicationloflLawlinlForeignlrelatedICivillRelations,JArticlel142,lwhichlstipulates:

Ifl anyll internationall treatyll concludedl orll accededl toll byl thell People'sl Republicl of] China
containsl provisionsl differingll froml thosel inl thell civill lawsl ofll thell People'sl Republicl of
China,ll thel provisionsl ofl thell internationall treatyll shalll apply,] unlessl thel provisionsl are
oneslonlwhichlthelPeople'siRepublicloflChinalhaslannouncedlreservations.

InternationallpracticelmaylbelappliedltolmatterslforlwhichlneithetlthellawloflthelPeople's
RepublicloflChinallnorlanyllinternationalltreatyllconcludedlorlaccededltolbylthel People's
RepublicloflChinalhaslanylprovisions.

Thelfirstlsentencelloflthelabovel Articlel 1420 haslmadellitlclearlthatlbecauseloflthel CISGlArticle
95l Reservation,lthel PRCllisInotlobligedltollapplyl Articlel 1(1)(b)laccordingltollitslownldomestic
PRCILaw.I Thellsecondlsentencelthenlsuggestslthat]“Internationallpractice” may/be appliedito
matterslforlwhichlneitherlthellawloflthelPeople'sIRepublicloflChinallnorlanylinternationalltreaty
concludedlotlaccededltolbylthelPeople'sIRepublicloflChinalhaslanylprovisions.

Itlislsubmittedl thatlthel followingl threel questions] maylarisel froml thellsecondlsentencel ofl the
Articlell 142loflthel PRCIGenerallPrincipleslloflCivill Law.[Firstly,Jwhetherlthel CISG,lalthoughla
convention,l canl bell appliedl asll “Internationall practice "l underl thell secondllsentencell ofl Article

142!

Therell isl noll legislativel definitionl ofll “Internationall practice”l (“Guoll Jil Guanl Li”ll in] Chinese
Pinyin)linlPRCllaw.IThelauthotlislawarelthatlthelwordl“practice"lusedllinlallegallcontextltends
tolconnectltol“procedure” IparticularlylforlEnglishlLawyerslperhaps,lforlexample,litimayldenote
informall rulesl ofl procedurell asl distinct] froml thosel derivedl froml rulesl ofl court.*] Yetl inll the
contextlloflPRCllaw,ltheltranslation]“internationallpractice”lreferslitollinternationallcustomsland

BSee: Schlechtriem.IP.,'UniformlSaleslLawll ThelExperiencelwithlUniformISalesILawslinlthelFederallRepubliclofiGermany,'
Juridiskl Tidsskriftl vidll Stockholmsl Universitet (1992) pp.J 67,1 see
http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem.html
#SeelOxfordIDictionaryloflLaw,15%ledition,12002,Iwherelitlstates] “Talbooklonlpracticelandlprocedure,Jsuchlaslthe
CivillProcedurelRules.”
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practices,l notl inl thel sensell ofll internationall publicll law,] butll inl thell areasl ofll privatel and/or
commercialllaw,Jwithlalmorellgenerallandllloosel meaningllaslyoullcanllfind,l forlinstance,linlthe
“UCP”:IthelUniformlCustomslandlPracticeslforl DocumentarylCredits.lInlthislsense,lthelPRC
“Internationall Practice”l mayll havel similar] meaningsl toll “lex] mercatoria”*,] asl al bodyl of
"spontaneous'llawllllawlcreatedlbylstandardlcommerciallpractices.

[tlislimportantltolpointloutithatlthelPR Cllegislations,lfroml1978lonward,lsincelthelReformland
Openingl up,] havel beenll amazinglyl positivel andl respectfull toll “internationall practice”,
particularlyllinllthellareas] ofl privatell law.] Besidesll Articlell 1420 ofll thel PRCIGenerall Principlesl of
Civill Law,] thel PRCl Foreign[Relatedl] Economicll Contract] Lawll 19850 stipulatesl inll Articlell 5:
“Internationallpracticel maylbellappliedl toll mattersl forlwhichl thel PRCllawll haslnol provisions.”
ThelPRCIMaritimellCodelArticlel268,lthelPRCICivilianlAviationlLawllArticlel184,landlthelPRC
Negotiablell Instrumentsl Lawll Articlell 960 allll stipulatedl thatl “Internationall practicel mayl be
applied.”

Furthermore,] thell “new”ll (fromll 19780 onward,[ sincel thel Reforml andl Openingl up)] PRC
legislations] havel widelylemployedlall comparativel approach.] Thel PRCIContract] Lawll 19991 isla
goodlexamplel showingl thel PRC’sl comparativel techniquel inl modernl PRCllawl drafting.] Ding
Dingllpointsloutllthatl"Manyl foreignl contractllawslandl civilllawslandl internationallunification
lawsll hadll beenll underll thoroughll comparisonl andll discussion.] Thell CISGI andll thel Unidroit
Principlesl[oflinternationallCommerciallContracts]lwerelthelmainlreferences."*

Havingll comparedll thel advantages] andl disadvantagesll ofl variousl foreignl lawsl and/or
internationall legalll instruments,ll thel PRCI lawll drafterl hasl thell opportunityll toll considerl the
advantagesl inllsomel tol makel upll forl thel shortcomingslinll others. Byl doingll thisl comparellandl
selectlexercise,lthel PRClllawldraftersloftenlfindlthemselveslinllalbetterl positionltoldecidelwhat
suitsl thel PRCI thel bestl inll thell lawll thatl is] beingl drafted.] Suchl al comparativell andl selective
approachlaslreflectedlinlithelprovisionsloflithelPR CllawslithenlguideslthelPR Clcourtsltolbelopenl
mindedlandlinternational/foreignllawslmindediwhenlapplyinglandlinterpretinglthellaw.

Withlregardltolthel CISG,lgivenlitslimportancelaslthelworld’slmostlsuccessfullandlpreleminent
internationall uniforml salesl law, thell “international”l andl “practical’l characterll ofll thel CISGl is
beyondldoubt.[Thelpositivelandlrespectfullattitudeltowardslinternationallcustomsllandlpractice
inlgenerallandlthelwillingnessltolcomparellawsllofliforeignlcountrieslandldifferentlinternational
instruments,lincludinglthel CISGlinlparticular,JaslshownlinlthelPRClcontractllawllandlcivilllaw
drafting,lhavel convincedl thatl thel CISGlisl highlylapplicablelasl “Internationall Practice”lunder
thelPRClllawlinlappropriatelcircumstances.

Thenl thel nextll questionllisll inlwhat( circumstancesl canl thel CISGl bellappliedl asll “International
Practice”lunderlPRCllaw?

B Forlthisltopic,lseel Bernardl Audit,1 “Thel ViennalSaleslConventionlandlthel LexIMercatoria”, LexIMercatorialand
Arbitration,/ ThomaslE.ICarbonneaulled.,lrev.led.lalchapterlofithel 19900edition,l(JurisiPublishingl 1998)I pagesl 17 3(
194;lalsollavailablelinlthelPACEldatabase: http://www.cisg.law.pace.edu/cisg/biblio/audit.html
#)Seel"CISGland] Chinalll AnlIntercontinentall Exchange, leditedl byl Michaell Will I withl contributionsl byl Bruno
ZellerlandIDinglDing,]Geneval1999.1AnotherlgoodlexampleloflhowlthelPR Cllegislationlhaslmadelgoodluseloflithe
comparativelapproachlinllawldraftinglcanlbel foundllinl thel PRCIMaritimel Code.l Althoughl thel PRClhaslnotlyet
accededltollanyloflthelHaguelRulesl1924,lotlthelVisbylRulesl 1968, lorlthelHamburglRulesl1978,lthePRCIMaritime
CodellinlfactlselectedlithoselsuitlthelPRClthelbestlfromlthreelloflthelrules.
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Focuslislonlthelsecondlsentencell ofl Articlell 1420 ofll thel PRCI Generall Principlesl ofl Civill Law:
“Internationall practicell mayl bell appliedl toll mattersll for] whichl neither( thell lawl ofll thell People's
Republicl ofl Chinal norll anyll internationalll treatyll concludedll otll accededl toll byll thel People's
RepublicloflChinalhaslanylprovisions”.

Todayll thel ambit,] withinll whichl neither] thel lawll ofll thel PRCI norl anyll internationall treaty
concludedlorlaccededltollbylthel PRClhasllanylprovisions,lhasltolbelverylnarrow,lgivenl thel fact
thatlnumerousllegislationslhavelbeenlimplementedlinlthel PRClinlthellastltwentyltolltwentylfive
yearslandlthelnumberlofltreatieslenteredlbylthel PRClhaslnotlbeenlsmall.lTherefore,lthellscope,
tolwhichlthel CISGlcanlibelappliedlaslinternationallpracticelunderlthePRCllaw,lhas seemingly
beenllimitedltolperhapslanlalmostinegligiblelextentlinltheory.

Surprisinglyll orl not,linl practice,l however,] numerousl caseslandlarbitrallawardsl havell evidenced
contraryltolthelabovel textualltheory.JAslalmatterloflfact,]thel CISGlhaslbeenlwidelylappliedlby
thelPRClcourtslandlarbitralltribunalslevenlinlsomelcasesllinlwhichlthelCISGlwouldInotlseemlto
applylinltheory./Thelapplicationloflthel CISGlinlcurrentlPRCIArbitration]Practicelwilllbeldealt
withlinlsectionV.lbelow.

FurthermoreJitlislsubmittedlthat]thel CISGlhasllongllbeenlrootedlintolthe PRCllaw,laslearlylas
atltheldraftinglstagel .l Thelfingerprintlitlhaslplacedlonltheldraftingloflthel PRCllegislationllhas
madell thel CISGl highlyl relevantl toll thell PRCl lawl fromll thell veryll beginning.] Thel comparelandl
selectlapproachllemployedlinlthel PRCllawldraftinglhaslwovenlthelessence,le.g.lthelprinciplelof
goodlfaith,Ithelbalanceloflinterestsloflbuyerlandlseller,lthelprincipleloflequalitylandlequity,land
thelconceptloflreasonablenessletc,lintollthel PRClsubsequentllegislations.] Believelitlorlnot,lask
anyll judgel orll practitionerl inll thel PRC,] thell generall perceptionl isll thatll thel currentl PRC
legislationslhavelindeedllearnedlalgreatldeall fromlforeignlllawslandlinternationalluniformllaw
instruments,] suchll asl thell CISG.[ Thell PRCI legislatorsl havell endeavouredl tol makel thel PRC
legislationsl toll reflect] internationall practicel asll muchl asll possible.] Thusll it] is] believedl thatl the
PRCI Contractl lawll 19990 wasl draftedl inll linell withl] thell CISG, [ underl whichll thel PRC’sll treaty
obligationlhasllbeenltakenlseriously.lAlcloserlcomparativellstudyloflithelcontents,lthelindividual
provisionslofl thel PRCIGenerall Principleslofl Civill Law,l thel PRCIContract] Lawll 19990andl the
CISGlwilllbeldealtiwithlinlthelnextlChapter.

YetlherellperhapsltherelislalthirdlconcernlinlArticlel142loflthelPRCIGenerallPrinciplesloflCivil
Law.[Thelphrasel “maylbelapplied’Iseemsltollsuggestlithatlalwideldiscretionlhaslbeenlleftltolthe
PRClcourts.]Again,lparagraphsl1.390toll 1.420arelrepeated.lIdlislsubmittedlthatlthe PRClcourts’
discretionll isl mostl likelyll toll bell tippedl inll thell favourll ofll thell applicationl] ofll thel CISG. The
applicationloflthel CISGIbylPRClarbitratorslcouldlonlylbeleasierlandimorellikely,lforltheleven
widerlandlfreerldiscretionlitheylhavelinldecidinglthelapplicablellawlinlarbitrationlproceedings.

Thus,lthelPRCIArticlel950reservationlldoesinotlseemltollhavelachievedlitsleffectslinllimitinglthe
applicationloflthelCISGlinIPRCllawllasimuchlaslthelPR Cllegislatorslperhapsloriginallylexpected
orll thosell criticsll tendedl toll orl usedll toll believe.] Givenl thell factl thatll thel CISGl hasll beenl widely

adoptedlbyl680Stateslthatlaccountlforloverlthreelquartersioflalllworldltrade, ¥Itheleffectlofithe
Articlel95[Reservationlhasllbeenlminimallinlanylcase.

1 Aslofll 170Julyl 2006,1 thel United] Nationsl reportsl that] 680 Statesl haveladoptedl thel CISG.0Seel PACEl database:

http://www.cisg.law.pace.edu/cisg/countries/cntries.html
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1.4.2. Anrticlel96[Reservation

"ThelPeople'siRepublicloflChinaldoesinotlconsidetlitselflboundlbyl.l.[larticlel1 1laslwelllas

thelprovisionloflthelConventionlrelatingltolthelcontentloflarticlel11."*

ThislisIthelotherldeclarationlmadelbylPRClunderlArticlel96, “Iwhichlallowslalcontractinglstate
toll declarell thatlanyl provisionll ofl Articlell 11,0 Articlel 29,0 orl Part] 11l ofl thel CISG, [ thatl allowsl a
contract] ofl salell orll itsl modificationl orll terminationl byl agreementl orl anyl offer,l acceptance,l or
otherlindicationll ofl intentionl toll bel madell inll anyll forml other] thanl inl writing,l doesl notl apply
wherellanylpartylhaslhislplaceloflbusinesslinlthatlReservationlState.lltlmaylbeldeclaredlonlylbyla
statelwhichllitselflrequireslwrittenlformliforlcontractsloflsalelunderlitsldomesticllaw. ™

Interestinglyl enough, atl thel timell whenl thel PRCI delegationl attendedl thell 19800 Diplomatic
ConferencellinlVienna,ltherelwaslnolPRCldomesticllegislation Jatlleastinotlinlthelcodifiedlform,

onllthelsubjectll ofll contractll ot civilllawllinll general,l althoughl therel hadl beenllsomellattemptsl to
draftlandlcodifylthelPRCICivillLaw."’

Byll 110 Decemberll 19860 whenl thel PRCl ratifiedl thell CISGl andll declaredl thel twol reservations,
threelimportantl PRClldomesticlllegislationslhadlbeenlladopted.lFroml 19800 toll 1986,lwithinlsix
years,lthe PRClhadlfinishedltheldraftinglandlimplementationlofllthelPRCIEconomiclContract
Lawl promulgatedl onl 130 Decemberll 1981, thell ForeignlRelated] Economicll Contractl] Law
promulgatedlonl2 10Marchl19850andlthel PRCIGenerallPrinciplesloflCivillLawlpromulgatedlon
Aprill12,01986.%

Tolallargelextent,ltheselthreelpieceslofIPR Cldomesticllegislationlwerelinlifactladoptedlitolprepare
thel PRClforl thelratificationl ofl thel CISG.IHavingllattendedl thell 19801 Diplomaticl Conference
andlobservedltheldebateslonlalllthellrelevantlsubjectslandlissues,lthelPRCldelegationlreturnedito
thel PRCllwithllal clearl goallinl mind:[ thatlisll tol ratifyll thell CISG,[ toll participatellinlinternational
trade,ltolmoderniselthelPRCldomesticllawslandlitsllegallsystemIThus,lthelimpactlandlinfluence
oflthelCISGlonlthelPR CllegislationlinlgenerallandlonlthelPRCIContractlLawlinlspecific,lwhich
waslalmostlfromlscratchlatlthatltime larelselflevident.

Thel structurel andll contentsl ofll thell ForeignlRelated] Economicl Contractl] Lawl 19850 had
significantl] referencel toll thell CISG.”’] Althoughll thell CISGI hadl less influencel onll thel PRC
Economicl Contract] Lawll 1981,] whichl wasll largelyl influencedl byl thel Soviet] Unionll Law,ll itll is
submittedl that]l withoutl thell insights,] thel experiencel gainedll froml thel 19800 Diplomatic
Conferencellonl thel CISGllandl thell aiml tol ratifyll thell CISG,l thel PRCIwouldl perhapsl havel no
separationlofllegislationlforldomesticlandlinternationalltradelinlthelfirstlplace.

Whatllexactlylhadlbeenllprescribedlregardingltolthelrequirementslasltolformlinlthesel “purposel
made”lpieceslofllegislation?

*See http://www.cisg.law.pace.edu/cisg/countries/cntrieslChina.html

49 SeelXiaolinlWanglandlCamillalBaaschlAndersen, Thel Chinesel Declarationlagainst]OrallContractslunderlthel CISG,
availablelat:I<http://cisgw3.law.pace.edu/cisg/biblio/andersen4.html>
*SeelSchlechtriem,lCommentarylonlthelCISG,I(2™ledition),/Oxford,119980atlpagel699.
*IThelevolutionloflthe]lPRCICivillLawlwilllbeldiscussedlinlthelnext!Chapter.

52 ThelPRClITechnologylContractlLaw camellintolforcelonl1INovemberl1987.
531SeeldiscussionlinldetailslinlthelnexdlChapter.
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Articlell 30 ofll thel PRCI Economicl Contractll Lawll 19810 stipulated:] “Economicl contract, except
whenl paymentl isll madell immediately,] shalll bell in writing;] document,] telegraml orll telexll on
alterationloflthelcontractlbylmutuallagreementlbetweenlpartieslformlpartlofithelcontract.” **

Articlel7loflthelForeignlRelatedlEconomiclContractlLawll1985lprovided:

Al contract] shalll bel formedl asl soonl asl thel parties] tol itl have
reachedla writtenlagreementlonlthelterms andlhave signedithelcontract.lIflanlagreement
islreachedlbylmeansloflletters,ltelegramslorltelexllandlonelpartylrequestslalsignedlletterlof
confirmation,lthelcontractlshalllbelformedlonlylafterlthelletterlof confirmationlisisigned.

Articlel3 1loflthelPRCIGenerallPrinciplesloflCivill LawllArticlel 3 10states:1“Partnerslshalllmakela
writtenl agreementl coveringl thel fundsll eachl isll toll provide,l thel distributionl ofll profits,] the
responsibilityl forl debts ] thell enteringll intoll andl withdrawall froml partnership,] thell endingll of
partnershiplandlotherllsuchlmatters.”

HavinglsaidlthatltheselPRCldomesticlpieceslofllegislationlwereladoptedltolpreparelthelPRClfor
thel ratificationll ofl thel CISG,[ thell contentsl ofll thellabovel provisions,lhowever,l reveall thatl they
werelmadelforlthelreservationslloflthel CISGlratherlthanlinlfavorloflthel CISG.IThel PRClcould
havelmadelthoselprovisionslinllinelwithlArticlel1 1loflthelCISGlinstead.

[tlislsubmittedlthatlapartlfromlthelculturalltraditionlthatlChineselmerchantsltendltolfeellmore
securellwithlwrittenl deeds, thel attitudesllandl positionsl takenl byl thel Unionl ofl Sovietl Socialist
Republicsl(USSR)IwerelthelmainlinfluencelforlthelPR CltollmakelthelArticlel96lreservation.[The
U.S.Idelegate,IMrlFarnsworth,linlthel8thImeetingloflthel Firstl Committeelinlthel 19800 Vienna
DiplomaticlConferencelpointedloutithatlatitheltenthlsessionloflUNCITRALlatlVienna,litlhad
beenldecidedlthatlthelwrittenlformiwouldlnotlbelcompulsory:

“...ThellintentionllwasInotltollallowltoolmanylcountriesltolmakelreservations,leitherlpartial
orltotal.l Thellaimllwasl merelyl tol removel thel difficultieslwhichlmightlbelencounteredlby
thelUSSRlorlperhapslbylotherlcountriesliwherelthelStatelwaslresponsiblelforlinternational
trade.””

Inll thell earlyll 1980s,] thell Reformll andl Openingl upll wasl stilll atll all veryl earlyll stage.] Thell PRC
legislatorslwerelnotldecisivelatlthelbeginninglasltolwhetherl tolfollowllthel USSR patternllorlthe
western,JthelU.S [pattern.[ThelmainstreamlatlthatltimelinclinedltollthelUSSR.IForllexample,lthe
terml “Economicl Contract”wasl translatedl andlborrowedll froml thel USSR.[Itl wasl usedlinl the
PRCI Economicl Contractl] Lawll 19810 andl later] wasl largelyl retainedll inll thel ForeignlRelated
Economicl Contractll Lawll 1985.1 Thell conceptl ofll “ForeignlRelatedll Economicl Contract”l itself
evidencedlthelUSSR’slinfluencellonlthelPRCllegislationlatlthatltime.

Thelimpressionllandllobservationlgainedlinlthel1980IDiplomaticlConference,lthatlthelArticlel96
Reservationllwasl designedllforl thel USSR, inlwhichl thel Statel wasl responsiblel forllinternational
trade,lconvincedlthel PRCltol followllthe USSRIsuit,lbecauselnotluntillrecently,lafterl the PRC

*TranslatedlbylthelAuthor.
Crhte NRIEMEZH AR (DR B4 S%EAR, BRIURNESS, NYEARmER, 4%
N R B WA A RS BiRFER, W2 S RRAER.
5[ Seel LEGISLATIVEI HISTORYI 19801 Viennal Diplomaticl Conference Summanryll Recordsll ofl Meetingsl ofl thell First
Committee, 8thimeetingllatlparal43: http://www.cisg.law.pace.edu/cisg/firstcommittee/Meeting8.html
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enteredlintoll thel WTO,Iwasl thel rightl toll internationalll tradell centrallyl controlledl byl thel PRC
government.JAtlthellbeginningloflthelReformlandlOpeninglup,litlwaslthennotlunreasonablelto
believelthatlthelPRClgovernmentallorganizations,lthelStatelownedlEntities,lwouldlbeldominant
inlrepresentinglthelPRClinllinternationalltrade.lAgainlitlwaslanlunexpectedlexperiencellearned
bylthelPRClinlthelDiplomaticlConferencelandlalsomewhatlnegativelinfluenceloflthel CISGlon
PRCllegislation.

Besidesl itll isl all generall perceptionl thatll thel Chinesel culturell embracesl thel ideal thatl] anything
formalllandlanythinglimportantlshouldibeldonelinlwrittenlforms,lsolasltolavoidltheldifficulties
inlevidencelandlprooflifllaterldisputeslarise.] Aslbeginners,llearnerslinlthelinternationalltrade,
thel PRClnaturallylinclinedl tol treatl thel formsl ofl contractsl forl internationall salel with[ greater
attentionslandlpreferredlthemltolbeldonelinlformallandliwrittenlforms.

NonethelesslthelReformllandlOpeninglluplisllalgraduallylandliconstantlylevolvinglprocesslinlthe
PRC.IThelPRCIContractlLawl19990hasllchangedlthelPRC’slpositionllonlthellrequirementslasito
formloflcontracts.JArticlel 10lFormsloflContractlprescribes:

WritinglRequirement

All contract] mayl bel madel inllall writing,] inl anll orall conversation,] asl welll as] inll anyll other
form.

AllcontractIshalllbelinlwritingliflalrelevantllawlorladministrativelregulationlsolrequires.lA
contractlshalllbellinlwritingliflithelpartieslhavelsollagreed.

Articlel1 11DefinitionloflWriting

Al writingl meansl al memorandumll ofll contract,] letterl orl electronicll messagell (including
telegram,[l telex,[ facsimile,] electronicl datall exchangell andl electronicl mail),l etc.l whichl is
capablelofllexpressinglitslcontentslinlaltangiblelform.

Thelllanguagel ofl thel abovell Englishll translationl ofll thel PRCI Contract] Lawll 19990 mayl perhaps
havell leftll somell rooml forll improvement,] butll thesell arell thell PRCI officiall translationsl asl they
stand.” Thell point] herel isl thatl thel abovel provisionsl clearlyl embraced] thell freedomll of
requirementsl asll toll forml ofll contracts.] Moreover,ll all stepll further] thanl thel stipulationsl ofll the
CISGlwasltakenltolencompassinotlonlylthelconventionallforms,le.g.lletter,ltelegram,Itelex,lbut
alsolmodernlelectronicldatalexchangel andlelectroniclcommunications.lAgainlthel comparative
andl selectivell approachl adoptedl inl thell PRCI lawl draftingll wasl evident] onll thell onell hand;[ the
intentlitolmakelthelPR Cllawlcompatiblelwithlthelrapidleconomicldevelopmentlonlthellother.

Thusl thell PRCI Contractl Lawl 1999,[] thell currentl contractl lawll inll thell PRC,[ hasll adoptedl the
originall positionll underll Articlell 110 ofll thell CISG.[ Thel evolution,] froml thel PRCI Economic
Contractll Lawll 19810 andl thell ForeignRelatedl Economicll Contractl Lawll 19851 toll thel PRC
Contractl Lawll 1999, [ reflectsinotlonlylthelinternallneedl ofl the PRCllegislationl tolbackluplthe
fastleconomiclandlsocialldevelopmentlundergoinglinlthel PRC,Ibutlalsol thellwillingnesslofl the
PRCllegislatorslitolharmoniselthel PRCllegislationllwithlthelinternationalllawllandllpractice.l The
PRC’sllcontributionslinl thelharmonisationlandlunificationl ofl thelinternationallsalesllawlhave
beenlevidentlylsignificant.

9 TheselarelofficiallPRCleranslationslpublishedlby: http://www.chinalaw.gov.cn
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Yetlthel PRClhaslnotlfiledlalwithdrawallofl thel Articlel 960 declaration.lUnderl Articlel 970(4)lof
thel CISG,lalldeclarationlmaylbellwithdrawn.IThelwordingloflthelArticlel970(4)lseemsltolsuggest
nolobligationltolfilelalwithdrawal.] Butlthel CISGlislsilentlasl tol theleffectsl oflthelabsencelofla
withdrawallwhenlitheldeclarationlislnollongerlvalidlorldoeslnotimakelpracticallsenselanylmore.

Articlell 960 Reservationl is] onlyll availablel forl all contractingll statell whosell domesticll legislation
requireslthelformloflcontracts.ISincelthelcurrentlPRCldomesticllawldoesInollongerlrequirelthe
form,lArticlel96[ReservationlshouldlhavelceasedltolbelavailablelforlthePRC.IWouldlthelchange
ofl domesticllawl invalidatel thell declarationl underl thell Articlel 9620 Whatl arel thel effectsll ofll the
absenceloflalwithdrawallunderltheselcircumstances!IThelCISGlislsilentlandlprovidesinolanswer.
Technicallylspeaking,lthellabsenceloflthelPRC’slwithdrawallofllitslArticlel96]Reservationlcaused
aldilemma.lIflalcontract]lconcludedlverballylbetweenl twollparties,lonelloflwhichlhaslitslplacellof
businesslinlPRC [allreservationlstatelandlthellotherlinlthelUnited[States,lalnonlreservationlstate,
gavell risell tolllitigationll andll thel litigationl inl questionll camell underll thell jurisdictionl ofl thel U.S.,
shouldlandlcoulditheljudgelconsiderlwhetherlArticlel96lislstilllapplicableltolthelPRCIAlthough
thel endl result] mayl bell veryl different,] ifl thel judgell simplyl considersl inll thell absencel ofll a
withdrawallthelPR CIReservationllislstilllvalid,Jandlthenligoeslaheadlapplyinglthelconflictlirulesito
decidelthellapplicablellawltolthelform.IButlthelquestionlinlthelfirstlplacelshouldlbelwhetherlthe
PRC’sllReservationllislstilllvalid’l Couldl thel reservationl ceasell tol bel validl automaticallyl orllasla
defauldluponlchangeloflcircumstancesllinldomesticllaw!ITheselquestionsldolleaveluncertainties
in[ lawll andl practice.l Itl isl hopedI that] thel PRCIl shalll dulyl filell al declarationl tol withdrawl the
Articlel96IReservation.

1.4.3. ThelCISGlformslpartloficurrentlPRCILaw

Havinglestablishedlthelimpactslandlinfluencelofl thel CISGlinl thel PRCllegislationlandlhaving
examinedltheltwolreservationslandltheirlimplicationslonlthelcurrentlPR Cllaw,litlisinowllperhaps
morelimportantltolreviewlandlstudylhowlexactlylthelCISGlhaslbeenlappliedlinlthelcurrentlPRC
lawllandlpractice J[Howlldoeslthel CISGlfitlinlthelloverallIPR Cllegislationlstructure!lWhetherlthe
CISGlstandslonllitsl own,lbeinglseparatedl orll outsidel ofll thel PRCI domesticllaw,l orl whetherl it
becomeslpartloflthelPRCllaw?

First] ofll all,] althoughl beingl namedl asl al convention,ll thell “Unitedl Nations Conventionl on
Contractsl forll thell Internationall Salell ofl Goodsl (1980)I [CISG] [ isll inll factll all treaty.] Generally
speaking,linternationalltreatieslarel calledlIbylseverallnames:[ treaties,linternationall agreements,
protocols,lcovenants,lconventions,lexchangesloflletters,lexchangesloflnotes,letc.] Therel maylbe
different] connotationsll and/orl denotationsll regardingl differentl termsl used.l However,l under
internationalllawltheselarelequallylitreatieslandlthelruleslapplieditolthemlshalllbelthellsame.

Accordingltol thel PRCI Generall Principlesl ofl Civill Law,] Chapter] VIII Applicationl ofl Lawll in
ForeignlirelatedICivillRelations,lArticlel142lstipulates:
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Ifl anyll internationall treatyll concludedl orll accededl toll byl thell People'sl Republicl ofl China
containsl provisionsl differingll froml thosell inl thell civill lawsl ofll thell People'sl Republicl of
China,ll thel provisionsl ofl thell internationall treatyll shalll apply,] unlessl thel provisionsl are
onesllonlwhichlthelPeople'siRepublicloflChinalhaslannouncedlreservations.lInternational
practicelmayllbelappliedltolmattersliforlwhichlneitherlthellawloflthel People'siRepubliclof
Chinalnorlanylinternationalltreatylconcludedlorlaccededltolbylthel People'siRepubliclof
Chinalhaslanylprovisions.”’

[tlislsubmittedlthatlalcorrectireadinglofithelabovelArticlelrevealslthatlthelrightlpositionllshould
belthatlthelCISGllislsuperiorltolthelPRCldomesticllegislation,lli.e.lthelfirstlhierarchyloflthelPRC
law,[l asll all treatyll concludedl andl accededl toll byl thel PRC.I Thell PRCI domesticl legislationl then
followslasl thelsecondlhierarchylinl thel middle.[ Thelinternationall practice’ ] contributeslaslthe
thirdl hierarchy.] Althoughl thel CISGl isll abovell thell PRCI domesticll legislation,[ it] isll withinl the
broaderlpictureloflithelthreeltierlhierarchyloflthelsourceloflthelPRCllaw.

Therefore,liflthel partiesl oflinternationallsaleslhavel chosenlthellawlofl the PRC Jal Contracting
Statelloflthel CISG,litlislsubmittedlthatlthel CISGlshouldlapplyllasihavinglbeenlincorporatedland
becomell partl] ofll thell PRCI Law.[ Ifll thell courtl] thenll findsl thatl thell CISGI containsl provisions
differinglfromlthoselinlthelPRCldomesticllegislations,lthelprovisionsloflthel CISGlshalllprevail.

143.1. CanlthelCISGlapplyltolthelPRCldomesticlsales?

Alfurtherlinterestinglquestionllfollowinglthelabovelsubmissionlthatlthel CISGlshalllbelregarded
asll partll ofll thell PRCI lawll isl whetherl thel CISGI canll alsoll applyl tol PRCI domesticl sales.] Under
currentl PRClllaw,llitlislgenerallylperceivedlthatlinlPRCldomesticlsales, I partiesldollnotlhavel the
rightltol chooselapplicablellaw.lHowever,litlislsubmitted] thatlal carefull examinationl ofl current
PRCIl lawl revealsl thatll it isl literallyll anl arguablyl openl questionll asll tol whetherl partiesll ofl PRC
domesticlcontractlicanllegallylchooselthelapplicablellaw.

Althoughlitherelisinoldirectliprovisionlunderlithelcurrent]PRClllawll“positively”lgrantinglpartieslof
domesticll contracts™l thel powerl and/orl thell freedoml toll choosell applicablell law,] parties] of
domesticlsalesThavelnotlbeenlprohibitedlfromlthelfreedomltollchooselthelapplicablellawleither.
Accordingltoltheluniversallylacknowledgedllegallprinciple,lthislislalsolgenerallylacceptedibylthe
PRCllegallacademiclandllpractice,lthatl“anllactlislpermissiblelunlessiforbiddenlbyllaw”.1Basedlon
thisllegall principlelandl thel fact] thatl thell current! PRCllawll does] notl afterllalll forbidl partiesl of
contractslfromlchoosingl thellapplicablellaw,litlis] thereforelarguedlthat,linl principle,l partiesl of
domesticlsaleslinlthelPR Clshouldlbelfreeltolchooselapplicablelllaw.

Moreover,ltherellarelnolstipulationslunderlcurrent! PRCllawlthatlrequire,lforlexamplelthatlthe
PRCI Contractll Lawll 19990 (Current)Ishalllapplyl tol allldomesticl contracts.l Thel purposel ofl the
PRCl legislatorslland/orl thell current] trendl inll thell developmentll ofll thell PRCI lawl isll indeedll to
mergell thell differencesl thatll usedl toll existl inll distinguishingl domesticll contractsl froml contracts
involvingl foreignllinterests.] Thelunificationl ofll thel Economicl Contractl] Lawll 198 1l applyingl to
domesticll contract] andl thel Foreign[Related] Economicll Contractl Lawll 19850 applyingl toll nonl
domesticlcontract,JandlthelspeciallLawlonlTechnologylContractslevidencedlthelpurposeloflthe

SIThislislofficialIPRCltranslationslpublishedlby: http://www.chinalaw.gov.cn
Seellaterlalfurtherldiscussionlonlthel“internationallpracticelinlparagraphsl1.38landll1.39.
SBeatlinlmindlthatlthelconceptloficontractlincludesinotlonlylthelcontactloflsales.
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PRCl legislations] andl thel current] trendl ofl PRCI lawll ofl practice.®l Thusl itl isl argued( that] the
powerl tol choosell thell applicablell lawll expresslyl availablel underl thel PRCI Generall Principlesl of
Civill Lawll (1986)[ toll partiesll ofll foreignlirelatedl] contractsl shouldll alsoll bell availablell toll parties] of
domesticll salesll as] well.l Otherwisell partiesll ofl domesticll salesll havell notll beenll givenl anll equal
treatmentlunderlthelcurrentIPRCIContractlLaw.

Takinglintolaccountl] thel fastl economicll developmentllinl thel PRC I thelabovelpolicylreasonl for
thel PRCI legislatorsll andl thel current] developmentll ofll thell PRCI lawll andll practice,l itl isll an
unjustifiablel inequalityll forl partiesl ofl domesticll salesll notll toll havell thel right] toll choosel the
applicablellaw.IThereforelitlislsubmittedithatlpartieslofiIPRCldomesticlsaleslshouldlalsolbellable
tolchoosellthelapplicablelofllawllforltheirlcontracts.IShouldlthislsubmissionlholdlwater,therellis
nolreasonliwhylthelCISGllcouldInotlbellchosenlbylthelpartieslandlappliedltolPRCldomesticlsales
aslwell.”!

143.2. “Foreignlrelated”lunderlcurrentlPRCllawlandlpractice

Accordingl toll thel PRCI Generalll Principlesl ofl Civill Law,] Chapterl VIIII Applicationl ofl Lawl in
ForeignlrelatedICivillRelations,lArticlel145[stipulates:

“Thel partiesl toll all contract] involvingl foreignll interests] mayll choosell thell lawll applicablel to
settlementl ofll theitl contractuall disputes,] exceptl asll otherwisell stipulatedl byl law.[ Ifl the
parties tolall contractll involvingl foreignl interests] havel notl madel al choice,l thell lawll ofll the
countryltolwhichlthelcontractlislmostlcloselylconnectedlshalllbelapplied.”

Althoughlthellabovel Englishlversionltranslatedlbyl thelBrueaulofl Legislativel AffairsloflthelState
Councilloflthel PRC,Ipublishedl byl thel Chinal LegallSysteml Publishingl Housel usesl thell phrase
“involvingll foreignll interests” [ itl isl submittedl that] “foreignlrelated”] wouldl bell literallyl more
preciseltoltheloriginallChineseltext.®

Accordingl tol thell Opinionsl ofll thell Supremell People'sll Courtll onll Severall Questionsl onl the
Implementationl] ofll thel PRCI Generalll Principlesl ofll Civill Law,l Sectionll 70 Opinionl No.l 178
subparagraphll1lstates:

“Foreignlrelatedl civill relationl includes] whenl onell partyll orll botherll partiesl ofll all civil
relationshiplislforeignlpersonllorlalpersonlwithlnolnationalitylorlalforeignllegallentity;lor
thelsubjectlmatterloflthelcivillrelationshipllocateslabroad;lorlthellegalleventlcreates,lalters
orliterminateslthelrightslandlobligationsloflthelcivillrelationlhappenslabroad.”

891Seelfurtherldiscussionlinlparall.3001.31.

) ThislissueloflOptinglinlwaslexpresslyldealtdwithlbylthel 19640 Haguel ConventionlrelatingltolalUniformlLawlon
thel Formationlofl Contractslforl thelInternationallSalel ofl Goods,Iwhichlcontainedlallprovision,larticlel4l expressly
providinglthelpartieslwithlthellpossibilitylofl“optinglin”.[ThelfactlthatlthelConventionlldoeslnotlcontainlalprovision
comparableltoltheloptinglinlarticleldoeslnotlnecessarilylmeanlthatlthelpartieslarelnotlallowedltol“optlin” [ Thislview
islsupportedibylthelfactlthatlalproposallmadelbylthelformer]GermanlDemocraticlRepubliclduringltheldiplomatic
conference.lSee OfficiallRecordsloflthelUnitedINationslConferencelonlContractslforlthellnternationallSalelofiGoods,1Vienna,
100Marchill 11Aprill19801(UnitedINationslpublication,lSalesINo.IE.81.1V.3),186,12521253.

82010 isl importantlyl noticedl inl thell Englishll versionl translatedl byl thel Brueaull ofll Legislativel Affairsl] ofl thell State
Councill ofl thel PRC,[ publishedl byl thell Chinall Legall Systeml Publishingll Housel thatl Inl casell ofl discrepancy, the
originallversionlinlChineselshalllprevail.
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Thell abovell opinionl hasll definedl thell scopell andl thell conceptl ofll “foreignlrelated”ll and/or
“involvingllforeignllinterests”llinlalveryl flexiblelandllbroadlway.lIt] clearlyl encompassesinotlonly
“involvinglforeignlinterests” [butlalsolforeignlperson,lpersonlwithlnolnationality,lforeignlentity,
andlforeignlsubjectimatterlandlrelevantleventsihappenedlabroad.

Further,laccordingltolsomel PRCljudiciarylinterpretations,linllspecific,lthel OfficiallReplyloflthe
SupremelPeople'siCourtlonlSeverallQuestionslinldealinglwithleconomicldisputelcaseslinvolving
thelHonglKongMacaulTaiwanlRegionsl(1987.10.19) JandlthelcurrentlPRCllawlandlpractice,
courtlcaseslandlarbitrallawardslhaveldecidedluncontroversiallylthatlcaseslrelatedltolHonglKong,
Macaol andl Taiwanl Regionsll havel alsoll beenl treatedl asll foreignlrelatedl cases.l It isl alsoll forll this
reasonlthatlthelphraselofl “foreignlrelated”lislarguablylmorelaccuratel tolreflectlthel currentllaw
andlpracticelthanlthatlofl“involvinglforeignlinterests”.lAnotherlgoodlexamplelofltreatinglHong
KongMacaolTaiwanlrelatedl casesll inlaccordancell withl rulesl applying toll Foreignlrelatedll canll be
foundlinlthel Officiall Noticel ofll thel Supremell People'sl Courtl onl Severall Questionslinl dealing
withlforeignlrelatedlarbitrationlandlforeignlarbitrallawardsl(1995.08.28).%*

1.5. ApplicationloflthelCISGlinlCIETAClArbitration[Practice

WithlthelPRC’slentrylintol WTOlandlthelemergencelofIPRCllaslalmarketleconomyllandlitslfast
developmentlandlboomlinllinternationalltrade,l thel Chinall Internationall Economiclandl Trade
Arbitrationl Commissionll (CIETAC)! hasll becomel onell ofl thel most] activel international
commerciallarbitrationlinstitutionslinlthelworld.”

1.5.1. CIETACIArbitrationllPracticellinlgeneral

CIETAC’s historyll datesl backll tol 1956,] welll beforel thell CISGI hasl beenl ratified.] Thel China
Councill forll thell Promotionll ofll Internationall Tradell (CCPIT)l inauguratedl thell Foreignl Trade
Arbitration] Commission] (FTAC).®0 Inl 1979019801 FTACI becamel knownl asl thell Foreign
Economiclandl Tradel Arbitration] Commissionl (FETAC)luponl thel inclusionl ofl settlementl of
disputeslamonglChineselandliforeignljointiventurelpartners.lIn12000,JCIETACIdealtlwith1543
arbitrationlcases,lcomparedltol5000bylthelAAAl(American]ArbitrationlAssociation),154 1lbylthe
[CClInternationallCourtloflArbitration,land]12940bylthelHonglKongllInternationallArbitration
Centre.®] Froml Januaryl 20000 untill 2005,] CIETACI caseloadl wasl respectively:1 543,01 731,1684,
709,01 850,01 979.1 Headquarteredl inll Beijingl withll twol sublcommissions,] Southll Chinall Subl
CommissionlinlShenzhenlandIShanghailSublCommission,JCIETAClhasllbecomelthelfirstlworld
arbitrationlforumlinltermsloflcaseload.”

© Seeff i N ELIERE X T 7 BRI HRR 232U 2y A BT M (198 74E10H 1 9H)

* See T N BVERBEALTE 55 95 4 btk B A1 R =350 6 1l R0 A 38 401 19954F:8 A 28 A 1% (1995)18 )
51SeelZhanglL.1“ThelEnforcementloflICIETACIArbitrationlAwards” JHonglKonglLawyer,lFebruaryl2002,Jaccessed
via http://www.hkllawyer.com/200202/Feb02lchina.htm

861Seel Hobbs,IB., 10’ Melvenyl &IMyers, CIETACI Arbitration] Rulesl and] Procedures:[ Recent] Developmentsl andll Practical
Guidelines,|Aprill1999,Ip2.

N  Forl thel introduction] ofl thel CIETAC,] seel its]  officiall  website,] URL] at
<http://www.cietac.org.cn/english/introduction/intro_1.htm#2>.

581See http://www.hkiac.ore/HKIAC/HKIAC English/en_statistics.html

590 Seell WU,I Dong: 2005.1 CIETAC's] Practicel onll thell CISG,[l presentationl atl UNCITRALISIACI Seminarl on
Celebratingl Success:[ 250 Yearsl Unitedl Nationsl Conventionl onll Contractsll forl thel Internationalll Salell of]l Goods,
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Givenlthat] thel majorityl ofl Chinesel arbitrall awardsl involving] thel CISGllwerel mainlyl madel by
CIETAC,landlconsideringlthatlthelissueloflthellapplicationloflthel CISGlislinlalratherldifferent
lightlinlarbitrationlthanlbeforelalStatellcourt,lalreviewllandlcriticallanalysisl ol CIETAClawards
onlthelmethodslemployedlinldetermininglthelapplicationloflthelCISGlinIPRClislrequired.

1.5.2. [CISGlhaslbeenlappliedltolicontractlbetweenltwol PRClparties

Basedl onll thel abovell analysisll ofll thel definitionllandll scopel ofll thell conceptll ofll “foreignlrelated”,
partiesloflforeignlirelatedlcontractlhaslthelpowerltolselectlapplicablellaw,levenlifibothlpartieslare
fromlthelPRC.IThislresultlfurtherladvanceslthellabovellargumentlthatlpartiesloflpureldomestic
contractslshouldlnotlbelpreventedlfromlthelfreedomloflichoosinglapplicablellaw,lsolasltolavoid
unjustifiableldifferentltreatmentlunderlthelcurrent!PRClcontractllaw.

Indeedlinlthel Fishmeallcase, I thel CISGlwaslappliedl tollal contractl betweenl twol PRCl parties.
Thell contractlloflsalelinl thatlcaselinvolvedlanlinternationallshipmentllofl goods.] Therefore,l the
contractl felll intoll thell categoryll ofl “foreignlirelated”ll under] current] PRCI law,] althoughl it] was
signedllbyl twol PRCl companiesllwhichl havel thel powerl tolenterlintol foreignl trade.l Inl deciding
thell applicablel law,ll thell Arbitrationll Tribunall holdsl that] according] tol thell theoryll ofll closest
connection,lthelLawloflthel PRClonllEconomiclContractslInvolvinglForeignlInterestlshouldlbe
applied.]JHowever linterestingly,ltheltribunallgoeslonltolstatel thatlwhenlthel PRCllawldoeslnot
stipulate,] thel CISGl andl internationall customsl shalll bell applied.l Therefore,l thell tribunall first
applieslArticlel 7lofl thell Lawll ofl thel PRClonll Economicl Contractl Involving] Foreignl Interestl to
deallwithl thelissuel oflcontractlformation;lthenlapplies] Articlel 681 ofl CISGlwhenlldealinglwith
thell issuell ofll passagell ofl risk;[ hence,l thel CISGI hasll beenl appliedll asl gaplfilling] ofll thel PRC
domesticlcontractllawlinlrelationltolforeignlirelatedlicontractlbetweenltwolPRCllparties.

1.5.3. CISGlhaslbeenlappliedltolcontractslbetweenl partieslfroml Hongl Kongllandllthel PRC,] Hongl Kong
andlHonglKong,IMacaollandIPRC,[ TaiwanlandIPRC

Whenl thel PRCI ratifiedll thel CISGI inll 1986,1 thel PRCI lackedl thell powertl toll enterl into
internationallconventionslforlHonglKonglandIMacao.lAfterlthelreturnlloflHongl Kongllin11997
andIMacaolinl1999,IpendinglthelfilinglwithlthelSecretarylGenerallofl thel United/Nationslloflla
suitablel CISGlrelatedldepositarylnotificationlbylthel People'siRepublicloflChina,litlisluncertain
whetherlthel CISGlshalllbelinleffectlinlHonglKonglandIMacao.lSomellcommentatorslsuggested
thatlthell courtsl ofl ChinalandlHongl Konglarelunlikelyl tol regardll the CISGl asl inll effectlinl the
HonglKonglSpeciallAdministrativel Region.” | Butlsomelotherslsuggestedlotherwise.” I Whether
thelCISGllislapplicablelinlTaiwanllislanotherlmystery.

Nonetheless,linlfact,Jalnumberlofldecisionslbyl thel PRClcourtslhavelbeenlreportediwherelthe
CISGl hasllbeenll appliedl toll salesl contractsl betweenll parties froml PRCIandl Hongll Kongll dated

Singaporell (220 Septemberl] 2005)1 430 p.[ atll paral 20 CIETACI andl CIETACI Awards;l seell alsoll Nordicll Journall of
CommerciallLawl<http://www.njcl.utu.fi/2 2005/article2.htm>

%) Seell Chinall 10 Aprill 19970 CIETACI Arbitration] proceeding] (Fishmeall case)l [translation] available]l [Citel as:
http://cisgw3.law.pace.edu/cases/970401c1.html]

"ISeele.g. http://www.cisg.law.pace.edu/cisg/countries/cntrieslChina.html
1Seelle.g.IUlrichISchroeter,]"ThelStatuslofIHongl KonglandIMacaolunderlthel UnitedINationsl Conventionlonl Contractslfor
thellnternationallSalelofiGoods": http://www.schroeter.li/pdf/Schroeter 16 Pace Intl I Rev 2004 307.pdf
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bothlpriorltolandlafterlthelreturnlinl1997.”1TherelarelalsolnumerousICIETAClarbitrallawards
applyingl thel CISGIltoll contracts] betweenll partiesll from] Hongl Kongllandl thel PRC,]Hongl Kong
andlHonglKong,MacaollandIPRC,[TaiwanlandIPRC.

1.5.4. Rationalesll forl applyingll thell CISGI toll contractsl betweenl partiesl fromll Hongll Kongllandll thell PRC,
HongllKonglandlHonglKong

Thel followingl rationalesll havel beenl usedll forll applyingl thel CISGI toll contractsl betweenl parties
fromlHonglKonglandlthelPRC,/HonglKongland/HonglKong:

154.1. PRCILawl“referringlto”lorl“inllightlof”lthelCISGlaslanlInternationallConvention

Inl all Cement] casell betweenl al PRCI seller] andl al Hongll Kongll buyer, ] havingl decidedl the
applicablellawlislthelLawloflPRClreferringltolthellnternationallConvention,Itheltribunallinlits
opinionllonlylapplyl thel relevantlarticlel ofl CISGl(Articlel 53)Iwithoutlactuallyl referringl tollany
relevantlPRCldomesticllawlinstead.

1.54.2. Parties’lexplicitlagreement

Inll al Rolledl wirel rodl coill casell betweenl twol Hongll Kongl parties, ] Thell Arbitrationl Tribunal
notedlthatlthelpartieslreachedlconsensuslregardingl thelapplicablellawll duringlthel orallhearing
that] thell CISGI shallll apply.l Accordingly,] thell Tribunall decidedll thatl CISGI shouldll bell the
applicablellawlinlthislcase.
Inll thel Rebarll coilll case,” thel twoll parties] bothl fromll Hongl Kongl agreedl inl thell contract
attachmentl thatl thel applicablel lawl ofl thell contractlisl thel CISG;ll therefore,l thel Tribunall held
thatlthelCISGlshouldlbelappliedltoltheldispute.

AlsolinlthelCaffeinelcaselbetweenlalHonglKonglbuyerlandlal PR Clseller, “Ithel Tribunallwaslof
thelopinionlthatlthelpartiesldidinotlstipulatelthelapplicablellawlinlthellcontract.[However,lwhen

thelapplicationlforlarbitrationlwaslfiled,lthelpartieslagreedithatlthelUnitedINationslConvention
onlContractslforlthelInternationallSaleloflGoodsl(1980)I(CISG)lshouldlibelappliedltolthislcase.

B Chinal 310 Decemberl 19920 Xiamenl Intermediatell People'sl Courtl (Lianl Zhongll v.I Xiamenl Trade)ll [Citell as:
http://cisgw3.law.pace.edu/cases/921231c1.html];1Chinal 19930 People'slCourtl(Internationall Industriall Companyl C
ofll Hongll Kongll v.[ Fivell Minesll Machineryll Industriall Chemicals] andll Chinesell Medicinell ImportlExport] Company)l [Citel as:
http://cisgw3.law.pace.edu/cases/930000c1.html];l Chinall 70 Marchl 19940 Guandongl Higherl People'sl Court
(Zhanjiang Textilesl v.0 Xianl Dall Fashion)l [Citell as: http://cisgw3.law.pace.edu/cases/940307c1.html];l Chinal 5
September]l 19940 Xiamenl Intermediatel People'sl Court] (Xiamenl Tradel o. Lianl Zhong)l [Citel as:
http://cisgw3.law.pace.edu/cases/940905c1.html];

™) Chinal 260 Marchll 19930 CIETACI Arbitrationll proceedingll (Cementl case)] [translationl available]l [Citel as:
http://cisgw3.law.pace.edu/cases/930326¢1.html]

) Seel Chinall 150 Mayl 19950 CIETACI Arbitrationll proceeding] (Copperd) cablell case)l [translation] available][Citel as:
http://cisgw3.law.pace.edu/cases/950515c1.html]

80 Chinall 200 Novemberl 19970 CIETACI Arbitrationl proceedingl (Rebarll coill case)l [translationl available]l [Citell as:
http://cisgw3.law.pace.edu/cases/971120c1.html]

I Chinal 291 Marchl 19960 CIETACI Arbitration] proceedingl (Caffeinel case)] [translation] available]
[Citellas: http://cisgw3.law.pace.edu/cases/960329¢1 html]
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Accordingltolthelfacts,l thel courtlsessionlandlthel partieslintention,l thel CISGllwaslappliedlin
thislcase.

Anotherllinterestingl casellisl thel Threelplylboardl casellbetweenllal PRCIbuyerlandlal Hongl Kong
seller.lArticlel2 1loflthel ExportlContractlsignedlbylthelpartieslon]2 10Junel 1993[stipulateslthat,
"ifl thelcontractinglplacel orlthellplaceloflresidencel oflithelgoodslatltheltimelofldisputelislwithin
thel People'sl Republicl ofl China,l orl thell respondentl isll Chinesell legalll person,ll thell laws[ ofll the
People'siRepublicloflChinallshouldlapply,lotherwise,lthel CISGlshouldlapply".IThellArbitration
Tribunall holdsl thatl thell choicel ofll applicablell lawsl byl thell partiesl shouldl bell respectedl and
thereforelthelaforesaidllawslshouldlbelapplieditolithelsettlementlofitheldispute.

1.54.3. Parties’limplicitlagreement

Inlthel Antimonylingot]casel betweenllal PRClsellerlandlal Hongl Konglbuyer, ®Ithel Arbitration
Tribunallnotedlthatlthellpartiesldidinotlistipulatel thelapplicablellawlinlthel Contract.JHowever,
inlthelSeller'slarbitrationllapplicationlandl thel Buyer'sldefenses,| thel CISGlwaslmentionedlasla
basislforleachlparty'slassertion.[Therefore,lthelArbitrationl TribunalldeemslthatlthelpartieslThave

reachedlanlagreementlonlthelapplicablellawlduringlthelarbitrationlprocess;ltherefore,lthelCISG
shouldlbelapplied.

Inlthel Oxetrecyclinelcase, I thel PRClsellerlstatedl inl itsl contract] forml that] thel PRCI lawland
Incoterms] 19900 shouldl bell applied,] butl thel Hongl Kongl buyerl statedl inl itsll contract
confirmationlthatlthellawlloflHonglKonglshouldlbellapplied.[Theltribunalltooklthelviewlthatlthe
twolpartiesldidInotlreachlanlagreementlonlthelapplicablellaw./However,lduringlthelarbitration,
thelPRClsellerlappliedlthelCISGltolsupportlitsldefense,landllaterlthelHonglKonglbuyerlreplied
theldefenselapplyinglthel CISGlaslwell.[ ThelArbitration] Tribunallisloflthellviewlthatltwolparties
appliedll thel CISGI duringll thell arbitrationl process;] thereforel it] shouldll bell deemedl that] both
partieslhavelreachedlanlagreementlonlapplyinglthelCISG,lthus,lthelCISGlislithelapplicablellaw.

InlthelBlacklmelonlseedslcase®*Ibetweenlal Hongl Konglbuyerlandlal PRClseller,ltherelwaslno
agreementl onll thell applicablel lawll inll thell relevant] contract,l however,] bothll partiesl appliedl the
CISGI andl thell PRCI Economicl Contractll Lawl toll establishll theirll casesl inl thel arbitration.
Therefore,lthel Tribunallheldlthatlitlcanlbelregardedlthatlthellpartieslhavelimpliedlylagreedlon
thellapplicablellaw,li.e.,IPRCllawlandlthelCISG.

1.544. CISGlappliedllasl“fillinglgaps”loflthe]lPRCILaw

InladditionltolthelFishmeallcase® Idiscussedlabove,lwherelthel CISGlwaslappliedlaslalgaplfillerlto
thelPRCldomesticlcontractlillawllinlrelationltolforeignlrelatedlcontractlbetweenltwolPRClparties,

™) Seell Chinall 50 Februaryl 19960 CIETACI Arbitrationl proceeding] (Antimonyll ingotll case)l [translationl] available]
[Citellas: http://cisgw3.law.pace.edu/cases/960205c2.html]

1SeelChinal150Novemberl 19960 CIETACIArbitrationl proceedingl(Oxtetrecyclinel case))[translationlavailable]l[Cite
as: http://cisgw3.law.pace.edu/cases/961115c1.html]

89 Chinal 40 Aprill 19970 CIETACI Arbitrationl proceedingl (Black] melonl seeds] case)l [translation] available]
[Citellas: http://cisgw3.law.pace.edu/cases/970404c1.html]

811 Seell Chinall 10 Aprill 19970 CIETACI Arbitrationl proceeding] (Fishmeall case)l [translationl available]l [Citell as:
http://cisgw3.law.pace.edu/cases/970401c1.html]
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inlthelSiliconlmetallcase®IbetweenlalHonglKonglbuyerlandlalPRClseller,Ithel Tribunallreached
itslconclusionlthatlthelPR Clllawlislapplicable.IThel Tribunallnotedlthatlbothlpartieslalsolagreed
thatlthelCISGUshalllapplylwhenltherelislnolcertainlregulationlinlPR Cllaw;lhence,lthel CISGlwas
appliedlaslgaplfillerlforlithelPRCllaw.

InlthelKidneylBeanlcase,*Ithel partiesldidInotlstipulatelthelapplicablellawlinlthelcontract,Ibut
bothlreferredl tollthel PRClllawlandlthel CISGltolsupportltheirlcases.] Thel Tribunallheldl thatlit

shouldlbeldeemedlthatlpartieslagreelthatlPRCllawlshouldlbelthelapplicablellawlandlthel CISG
shouldlbelappliedllaslalgaplfillingllreference.

AgainllinlthelAirlConditionerl Equipmentlcase*lbetweenlalHonglKonglsellerlandlalPRClbuyer,
thel TribunalldeliveredlthelopinionlthatlbecauselthelcontractlwaslformedlinlShenzhen,landlthe
placel ofl businessl ofll thell buyerl andll thel seatl ofl arbitrationlwerel inll thel PRC;[ pursuantll toll the
proximatellconnectionlprinciple,lthel PRCllawlwasllapplicable.lLackinglanlapplicablelstipulation
inlthelPRCllaw,lthe[TribunallhedlthatlthelCISGlislthenlapplied.

1.54.5. CISGlappliedlaslinternationalltradelpractice

Inl thel Hotlrolledll Steell Platell case,* thel contract] didl not] containll al choicelofllawl clause.] The
Arbitration]Tribunallheldlthatlitlhaslthelpowerltoldecidelthelissueloflapplicablellawland]“Given
thatlbothlthelconclusionlandlthellperformanceloflthelcontractlhadlthelclosestlconnectionslwith
thel PRClandl thell seatll ofll arbitrationl wasl alsol thell PRC,J accordingll tol thel principlel ofll closest
connection,] thell PRCl lawl shalll applyl toll thell contractll inll thisl case.”l Furthermore,l sincell both
partiesllhavellemployedl thel CISGltolsupportltheirlarguments,lthel Arbitration] Tribunalldecided
thatlreferencellcanlalsollbelmadeltolthel CISGlaslrelevantlinternationalltradelpractice, “sollonglas
theylarelnotlinlconflicthwithlthe]lPRCllaw”.*

Solfarltherelseemsltolbelnoldirectlcaselinlwhichlthel CISGliwaslrejectedlonlthelgroundlthatlitlis
inlconflictiwithIthelPRCllaw.[Howeverltherelislalcase,[BreadlImprovinglTabletslcase® betweenla
HonglKonglandlalPRClpartieslthatlmaylshedlsomellightlonlthelmeaninglandltheleffectslof “so
longll asll theyll arell notll inll conflictl withl] thell PRCI law”.l Therell werell twoll contractsl inll thisll casell with
identicallcontractlnumber,ldate,lgoods,landlquantity.]Thelmainldifferencelwaslthatlthelpricelof
goodslinlthell firstl contractlwasl USI$3,0600 perl tonl totallingl US1$275,400,0 andlinl thelsecond
contractll it wasll USI $1,53010 perll tonl forll all totall ofl USI $187,000.0 Afterl investigationll byl the
Tribunal,l it] wasl clearl thatll thel secondl contractll wasl madel tol evadel PRCI customl duties.
Thereforel byl virtuel ofll Articlell 9l ofl thell Lawl ofl thell People'sl Republicl ofl Chinall onll Economic

820 Chinal 110 Aprill 19970 CIETACI Arbitrationll proceedingll (Siliconl metall case)l [translation] available]l [Citel as:
http://cisgw3.law.pace.edu/cases/970411c1.html]

80 Chinal 270 Junel 19970 CIETACI Arbitrationl] proceedingll (Kidneyl beansl case)l [translationl] available]l [Citel as:
http://cisgw3.law.pace.edu/cases/970627c1.html]

841Chinal 50Aprill 19990 CIETACIArbitrationl proceedingl(Aiflconditionerlequipmentlcase)l[translationlavailable]l[Cite
as: http://cisgw3.law.pace.edu/cases/990405¢1.html]
$1Chinal220Januaryl1998ICIETACIArbitrationIProceedingl(HotholledlIsteellplatelcase)[translationlavailable])[Citelas:
http://cisgw3.law.pace.edu/cases/980122c1.html]

$0Ibid

870 Chinall 270 Februaryl 19931 CIETACI Arbitrationl proceedingll (Breadll improvingl tabletsl case)l [translation available]
[Citellas: http://cisgw3.law.pace.edu/cases/930227c1.htmll]
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ContractslnvolvinglForeignlInterests,**IthelsecondlcontractlwaslvoidlforlviolatinglPR Cllawlland
sociall andll publicl interest.] Asl thell partiesl didll notll choosell thell applicablell law,] thell Tribunal
decidedltolapplylthelPRCllawlonly,lonlthelbasislthatlthelcontractliwaslsignedlinlHarbin,IChina,
andlaccordingltolthelprinciplelofliclosestlrelationliwithlthelcontract,lthelapplicablellawlwouldlbe
wherelthellcontractlwaslsigned,li.e.lthel PRCllaw.]Obviouslylthel Tribunalldidinotlexpresslylrely
onlthel “illegality/publiclinterest”l pointltolexcludelthelapplicationllofl the CISG,Ibutlattention
wasldrawnltolthelfactlthatlthislwaslalverylrarelcaselwherelthel PRCllawliwaslappliedlinlalforeignll
relatedll casell withoutl evenl referringl toll thel CISG,[ albeit] thell Hongll Kongll sellerll (claimant)
requestedlitolapplylthel CISG.

154.6. CISGlappliedl“naturally’lwithoutllreason?

Inl Coldlrolledl Steell Platel case,* thel Tribunall simplyl appliedl thel CISGlsoll naturallyl without
evenl dealingll withl thell issuell ofl applicablel law.[ Inll itsll award,[l it directlyl appliedll thel CISGl in
dealinglwithl thell issuell ofl mitigationlandl reductionl ofl price.l Havingll quotedl Articlel 500 ofll the
CISGlinlfull,lthel TribunalldecidedlthatlthelHonglKonglsellerlwaslliablelforlthel PRClbuyerlfor
thelamountlofltheldifferencelbetweenlithelvaluellofitheldefectlgoodslandlthatlofithelconforming
goodslatltheltimelofldelivery.

Againllinl thel Talcuml Blockl casell betweenllal PRCIbuyerlandlal Hongl Kongl seller,] thell Arbitral
Tribunalldidinotldeallwithlthellapplicablellawlatlall,lbutlsimplylappliedlArticlel40loflthel CISG
andlheldlthatlthelsellerlisinotlentitledltolrelylonlthelprovisionsloflArticlel38land]39regarding
theltimellimitlforlthelbuyer'slinspectionloflthelgoodslandlforlgivinglnoticeltolthelsellerloflthe
naturel ofll thel lackll ofll conformityll ifl thell lackll ofl conformityll relatesl toll factsll ofl whichl thel seller
knewlotlcouldinotlhavelbeenlunaware.

1.54.7. CISGlappliedlinlparallellwithlthelPRCllaw

InlthelRefrigeration] Equipmentcase,Ithelparties,lal HonglKonglsellerlandlal PRCl buyer,]did
notll providell forl thell applicablell lawll inl thell contract.l Duringll thel courtl session,ll whenl the
Arbitration] Tribunalllaskedlthel partieslforltheirlopinions,lthel partieslunanimouslyllagreedlthat
thelapplicablellawsloflthislcaselare:I(1)I Thellawsloflthel People'siRepubliclofl Chinal(PRC);land
(2)IAlthoughlHonglKonglislnotlalpartylthatlsubscribedltol thelUnitedINations]Conventionlon
ContractslforlthellnternationallSaleloflGoodsI(CISG),Ithelpartieslagreedltolapplyl CISGlaslwell;
(3)] Sincel thisl casel relatesl toll lettersl ofl credit,] thel Uniforml Customsl andl Practicel for
Documentaryll Credits] (UCPI 500),] thell Internationall Chamber] ofl Commerce'sl No.l 500
publication,lisl alsollapplicable.l Thesell agreementslwerel respectedll byl thel Arbitrationll Tribunal.
Accordingly,lthelCISGlhaslbeenlappliedlinlparalleliwithlthelPRCllaw.

880 Articlel 90 ofl thell Lawll ofll thell People'sl Republic] of] Chinal onll Economicl Contractsl Involving] Foreignl Interests
stipulateslthatlcontractlviolatingl PRCllawlland/orlmadelagainstlsociallandlpubliclinterestlislvoid,Ibutlpartiesl can
amendlthelcontractlbylagreementlitolcurelthellcontractlandimakelitlvalid.

80 Chinall 300 Julyl 19980 CIETACI Arbitrationl Proceedingll (Coldl rolled] steell plates] case)l [translation]l available]
[Citellas: http://cisgw3.law.pace.edu/cases/980730c1.html]
“IChinal28Januaryl1999ICIETACIArbitrationlproceedingl(Refrigerationlequipmentlcase)l[translationllavailable])[Cite
as: http://cisgw3.law.pace.edu/cases/990128c1.html]

23


http://cisgw3.law.pace.edu/cases/980730c1.html
http://cisgw3.law.pace.edu/cases/990128c1.html

NordidJournallofIiCommerciallLawlissuel20060#2

Inlthel Grayl Clothslcase,’'l thel Hongl Kongl buyerlandl thel PRClsellerlagreedlinl theirl contract
thatllthel PR Clllawllandlthel CISGlshalllapplyltoldisputes.IThelArbitration] Tribunallthuslapplied
bothlthelCISGlandlthelPRCllawlinlparallel.

1.5.5. CISGlhasllbeenlapplieditolicontractslbetweenlpartieslifromlTaiwanlandlPRC

Soll farl therell isll onlyll onell Taiwanl casell identifiedl andl publishedll inll thel PACEI CISGl Database.
Thell Chemicall Cleaning] Product] Equipment( case’l wasl betweenl al Taiwan( sellerl andll al PRC
buyer.l PartiesldidInotl providelinlthel Contractlforlthelapplicablellaw,lbutlduringl thel hearing,
partieslexplicitlylagreedlitolapplylthel PRCllawsltol resolvel thelldisputeslunderlthel Contractland
that] wherell therel isll noll applicablell regulationl] inll PRCI laws,[l thell CISGI shouldll bell applied.
Therefore,lthelArbitrallTribunalldecidedltolapplylthel CISGlaslalgaplfillingllaw.

1.5.6. CISGlhasllbeenlapplieditolicontractslbetweenlpartieslfromIMacaolandIPRC

Inl thel Woollcase ’Ithel contractldidl notl stipulatel thel applicablell law.] Thell Arbitrall Tribunal
held:

“ChinalandlPortugal,JoflwhichiMacaullislunderltheljurisdictionlatlpresent,larel partieslof
thel Unitedll Nations] Conventionll onll Contractsll forl thel Internationall Salell ofll Goods
(CISQG),landlthel partiesldidInotlexcludel thelapplicationlofl CISG,Isollwhenl thel contract
doesl notllstipulatell ot notl stipulatell clearlyl thel applicablel law, thel CISGl appliesl toll this
case

Again,linlthelNaturallRubberlcase’IbetweenlalPRCIbuyerlandlalMacaolseller,I partiesldidlnot
stipulatel thel applicablel lawll inll thell contract.] Thel Arbitrall Tribunall heldll thatl Chinall and
Portugal,JwhichlMacaullatlthatltimellbelongedlto,larellparties] toll thel CISG.ISincel thelpartieslto
thelcontractldidinotlexcludelthelCISG,lthelTribunalldecideslthatlCISGlwaslapplicable.

ThelabovelreasoninglwaslalsolrepeatedlinlthelSteellChannelslcase” IbetweenlalMacaolsellerland
al PRClbuyer,lwhol didl notl stipulatel thell applicablel lawl inl theirl contract.] Againl thel Tribunal
tookllitlforlgrantedlthatlsincel Portugallislal ContractingllStatelloflthel CISG,lthelcontractlshould
bellgovernedlbylthelCISG.

Thellabovelthreelprell 9991MacaollandIPR ClicaseslwereldecidedlwhenIMacaolwaslstilllunderlthe
jurisdictionlloflPortugallbeforelitiwaslreturnedltolChinallonl200Decemberl1999.[Itlislinteresting
thatl thel Tribunalslhavel madel thel samellmistakell in[ alll thel threell caseslinl takinglit] forl granted

11 Chinal 20 Aprill 19990 CIETACI Arbitration] proceeding] (Grayl cloths] case)l [translation] available]l [Citell as:
http://cisgw3.law.pace.edu/cases/990402c1.html]

4] Chinall 200 Aprill 19990 CIETACI Arbitrationl proceeding] (Chemicall cleaningll productl] equipment] case)l [translation
available]l[Citellas: http://cisgw3.law.pace.edu/cases/990420c1.htmll]

%1 Chinal 270 Februaryl 199601 CIETACI Arbitration] proceedingl (Wooll case)) [translation] available]
[Citellas: http://cisgw3.law.pace.edu/cases/960227c1.html]

4] Chinall 40 Septemberl 19961 CIETACI Arbitrationll proceedingl (Naturall rubberl case)] [translationl available]
[Citellas: http://cisgw3.law.pace.edu/cases/960904c1.html]

) Chinall 18] Novemberl] 19960 CIETACI Arbitration] proceedingl (Steell channelsl case)] [translationl available]
[Citellas: http://cisgw3.law.pace.edu/cases/961118c1.html]
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thatlPortugallislalContractinglStateloflthel CISG. I AslwelknowlinlfactlPortugallhasineverlbeen
allcontractinglstatel ofl thel CISG.IHoweverlit]islsubmittedl thatl thel tribunall maylwelll correctly
applylthelCISGlonlanylotherlvalidlgroundslthatlhavelbeenlappliedlinlbetweenlHonglKongland
PRClparties,le.g.lapplyinglthel CISGlaslinternationalltradellpractice.

[tlwouldlbelinterestingl tollseel whetherl CIETAClemployslalldifferentlapproachlinllapplyinglthe
CISGlinMacaollPRClcaselafterlthelreturnllofiMacaoltolPRClinl1999.[SolfarlthelPACEIDatabase
hasl notl yetl publishedll anyll suchl MacaolPRCI casell decidedl afterl thell returnl inll 1999.0 Butl itl is
submittedl thatll thell approachesl inll dealingl withll MacaolPRCl casesll wouldll notl andl shouldl not
differlmuchlfromlthosel thatlhavelbeenlappliedlinl Hongl KonglPRClprel1997.1Asllal matterl of
fact,lthelcurrentlPRCllawlandlpracticelhavelalwaysltakenllconsistentland/orllsimilarlapproaches
inll dealingl withll mattersl concerningll thell threel speciall regions,ll i.e.] Hongl Kong,l Macaoll and
Taiwan.

1.5.7. JustificationloflthelapplicationloflthelCISGlinlarbitration

IndeedlunlikelallStatell court,larbitrationll tribunallenjoysl morel freedomlandllibertylinldeciding
thel applicablel law] andl thell applicationl] ofll anll internationalll privatell conventionll suchl asll the
CISG.”lAnlarbitratorlshouldlconcernlhimselflorlherselfimuchilesslinltermsloflconflictllawlrules
orllterritoriality.”*]Rather,l thelarbitratorl canleither] consider] thatl partieslexplicitlyl orl implicitly

agreedlonlchoosinglthelCISG,lorlfindIthatinolchoicelofllawlhasimadelandlthenlapplylthelCISG
aslhelorlshelconsiderslsuchlalchoiceltolbelappropriate.”

Givenlthatlarbitratorslhavellmuchlibroaderldiscretionllinlarbitration,levenlithoughlthe]l CIETAC
awardslarelwronglinlthelreasoninglonlthelgroundithatlPortugal *lislalcontractinglstatel oflthe
CISG,ltheirlchoicelloflthel CISGlasllapplicablellawlwilllnotlandlshouldinotlbelsubjectl tollreview
bylStatellcourts,lforlthelreviewloflarbitrallawardslonlthelmeritslislprohibited]bylthelNewl York
Conventionlandlthelvastimajoritylofinationallarbitrationllegislations.

% Seell WU,I Dong 2005.1 CIETAC'sI Practicel onll thell CISG,] presentationll atl UNCITRAILISIACI Seminar] on
Celebratingll Success: 250 Yearsl Unitedl Nationsl Conventionll onll Contractsll forl thell Internationalll Salell ofl Goods,
Singaporel(220September12005)1430p.Jatlparall.40Applicationlinlerror;lseelalsolNordiclJournalloflCommerciallLaw
<http://www.njcl.utu.fi/2 2005/article2.htm>

MSeelAlexisiMourre, Applicationloflthel ViennalInternationallSales)Conventionlinl Arbitration,)ICClInternationallCourt
ofl ArbitrationlBulletinlVol.17/No. 1012006

*Ibid

“lIbid
1%BesideslPortugal,lJapanlandiRepublicloflKoreal(beforel2005)lhavelalsolbeenlmistakenlylregardedlaslcontracting
stateslofllthel CISGlinl CIETACIarbitration.]Seel Hotlrolledl coilsl casell ofl 1 50 Decemberll 19970 Chinall 150 December
19970 CIETACI Arbitrationl proceedingl (Hotlrolledl coilsll case)l [translationl available]
[Citellas: http://cisgw3.law.pace.edu/cases/971215¢1.html]l wherel Republicl ofl Koreall wasll mistakenlyl thoughtl as
contractingl statel ofll thell CISG.[ Seell Awardll ofl 7] Novemberll 19961 [CISG/1996,/50]0 (Stonel productsl case).] Other
examples] as:] Awardl ofl 20 Aprill 19970 [CISG/1997/03]1 (Wakamel case);] Awardl ofl 150 Decemberl 1997
[CISG/1997/34]I(Hotlrolledlcoilslcase)lwherelJapaniwaslmistakenlylbelieveditolbelalcontractinglstateloflthelCISG.
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CONCLUSION

Itlislevidentlthatlthelinternallneedlforlsocial,lpoliticallandleconomicldevelopmentloflthelPRC
pushedlthelcountryltolreformlandlopenlupltoltheloutsidelworld.IThelReformlandlOpeninglup
ledl toll internationall exchangel ofl notll onlyl goodsll inll tradell butl alsoll valuesl inll culture,] perhaps
morelimportantly,]conceptsllandllideaslinlsocial,l politicallandllegallstructures.I Thellshocksland
crashesllinvolvedlduringlthelprocessloflmassivelinternationallexchangeslcouldlperhapslhardlylbe
avoided,lbutlcouldlalsolemblazelbeautifullsparkles.

ThelCISGlislonelloflthelmostligloriouslsparkleslcreatedlbyltremendouslinternationallinteraction
andlexchangellamonglthelvastimajoritylofinationslandlstateslwhichlparticipatedlandllcontributed
proactively.] From[ havingl noll relevantll legislationll inl] 19800 toll thell promulgationl ofl threell most
importantllegislationsllinlthelareasloflcontractlandlcivilllawlinl 198 6lbeforelitlrectifiedlthelCISG,
thel PRClIhadlleaptltol thel modernllandladvancedl theorylandllegislationl ofll contractllaw,l from
scratch.l Thell comparativel andl selectivell approachl widelyl andll wiselyl adoptedl byl thel PRC
legislationsl acceleratedl thell modernisationl ofll PRCl lawll andll contributedl tol thell buildingll and
modernisationl] ofll thel wholel legalll systemll andll structure,l whichll canll thenll backl upl thell further
economicldevelopment.IThel198001DiplomaticlConferencelwaslalgreatlexperiencelforlthelPRC
legislatorslinleverylsense,landlthanksltolthelCISG.

ThelCISG'slimpactslonlithe]lPRCllegislationlarelundeniable.[Thelthreelpieceslofllegislation,lthelPRC
Economicl Contract] Lawll 1981, thell Foreign[Related] Economicl Contract] Lawll 19850 andll thel PRC
GenerallPrinciplesloflCivillLawll 1986lwerelinlthelfirstlplacelissuedltolaccommodatelthelratification
ofll thell CISGlinll thel PRC.I Thell deliberatel separationll legislationll forll international,] orll thell solcalled
“foreignlirelated"Icontracts,Jandlthelspecificdiprescriptionlforimandatoryllwrittenlformslwerelevidence
offithis,lalbeitlunexpectedlylbeinglonlitheloppositelpositionlaslencouragedlbylthelCISG.

Yetltheselloppositellpositionsl takenl byl thel PRCl atl thatl timelluponlratificationll ofl thel CISGl by
wayll ofll reservationsl didl notl andll couldl notl survivell thell testl ofl practice.] Thel subsequent] PRC
Contractll Lawll 19990 amalgamatedl] domesticl andl foreignlrelatedl contractsl andl abandonedl the
formalityll requirements.l Thisll roundaboutll inl thell PRC’sll legislationll history,] onl thell onell hand
witnessedlthelevolutionlandldevelopmentloflthelPRC Jonlthelotherlhandlevidencedlthelvictory
oflthellCISG.[Historylrevealsltheltruth!

[dlislfeltlthatl overlthelyearslthel compromisellcharacterl ofl the CISGllaslanloutcomelofllpolitical
andldiplomaticlnegotiationslhaslbeenloverstatedlandlmistakenlyloveremphasized.JAlllthosellwell
respectedlscholars,lwholhadlcontributedloutstandinglyltollunifylthellawlonlthelinternationallsale
ofll goodsl sincell asll earlyl asll thell 1920s,] fromll Ernst] Rabell toll Vittoriol Scialoja,] froml Peter
Schlechtrieml toll manyl others,] theyll andll theirl gutsl andl couragell toll pursuel all dreaml ofl the
unificationl ofll internationallsales] lawll inll thell firstl place,] deservel morell appraisallandlemphasis.
Thellongoingleffortsllofferedlbylthe]lUNCITRAL,Ithelworkinglgroups,landlallitheldelegationslof
participatinglstatesldeservelmorellacknowledgementslasiwell.

Thelgutslandlcourage,lthelopenness,lthelwisdomllandlthelintelligencelcrystallizedlinllthel CISG
arel remarkable.l Soonl afterl thell successl ofll thel CISG,] thell unificationl andl harmonisation
movementl wasl spreadll overl thell areasl ofl commercialll lawll andll privatel law.] Thell CISGI isl a
milestonellinlthelhistoryloflinternationalluniformllawllandlitslimpactslhavelgonelfarlbeyondllany
individuallnation,lcrossedlthelglobelandlpassedlithroughltimelandlspace.
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Yet] well knowl thatl] textuall uniformityll doesl notll necessarilyll comell handll inll handll withll legal
uniformity.lIslthelapplicationloflthel CISGlinlChinaldifferentlfromlthoselinlotherlcountrieslIs
itlalseriouslthreatlorlalgenuineleffortltoltheluniformitylaimedlatlbylthel CISG!IHowlcompatible
isl Chineselldoctrinelandl practicel withlinternationallstandardslandl principleslaslelaboratedl by
thel CISGlInlorderltolanswerltheselmainlconcerns,llargelamountlloficaseslandlarbitrallawards
arelneededltolsupportlalmeaningfullempiricallstudylonlthislimportantlarealofllaw.

ThelbundleloflaboutltwentylCIETAClawardslreviewedlinlthislarticlelislreallylmerelylaltiploflthe
iceberg.[TherelislanlabundanceloflICIETACllawardslandIPRClcourtldecisionsllonlthelCISG.IThe
studyloflCIETAClawardslinlthislarticleldoesInotimeanltolbelexhaustivel,Jbutlsimplylintendslto

belalstartinglpointlforlfurtherlresearchlandlreference.lAlmorelldetailedlandllelaboratedlistudylof
thelinterpretationloflthelCISGlinlthelPR Clwilllbelfollowedlinlthelnextlpartlofithisliresearch.

Nonetheless,lthelabovel CIETAClcaseslhavelevidencedlthatlthelprincipleloflpartylautonomylhas
beenlirespectedlandlobservedlcorrectly.l Thel Tribunalslwilllapplyl thel CISGlwhenlpartieslhave
explicitlylorlimplicitlylchosenlthel CISG.[Itlseemslcommonlforlthel TribunalsltolapplylthelPRC
lawlwhilelatlthelsameltimelwithlreferenceltolthel CISG,lotl “inllightlof " loflthel CISG.[Itlseems
somehowl naturallforlthel Tribunalsltollapplyl thel CISGlasllgaplfillingl ofll thel PRCllaw,lwithl the
presumptionl thatll thel PRCI lawl hasl gapsl inl dealingll withll internationall salesll contracts.l Itll also
seemslcommonltollapplylthel CISGlinlparallellwithlthelPRCllaw.I Thel CISGlhasldefinitelylbeen

appliedlaslinternationallitradelpracticelinlsomelinstances.

[tlalsolseemslplainlthatlthelcurrent]PRCllawllandlpracticeldoeslinotlstresslisolelylonlthelplacelof
business,lbutltakeslintolaccountlsomelforeignlrelatedlelementslinldecidingllwhetherltolapplylthe
CISGlorInot.IThel CISGlhaslbeenllappliedlbetweenltwol PRClparties,ltwoll Hongl Kongllparties,
partieslfromlthelPRClandlHonglKong,lthelPRClandIMacao,lthelPRClandlTaiwan.

Fromllthelreviewloflthe]l CIETAClcaseslabove,lwelhavelalreadylbeenlableltolsenselallstronglflavour
oflthelwillingnesslofl CIETAClarbitratorslinlapplyinglthel CISGlwheneverlpossible,levenlinlsome
situationsll wherell thell applicationl ofll thell CISGI wouldl seeml toll bell notll soll rightll inll theory.l The
recognition,lacceptancelandlappreciationl oflthelvalueloflthel CISGllaslnotlonlylanllinternational
conventionl but] alsoll all standard,[ all setll ofll rulesll reflecting] internationalll practice,] inl CIETAC
arbitrationlpracticelandlinlPR Cligeneralllegallpracticelatllargelarelverylencouraginglindeed.

Therel arell problems,l notl surprisingly.l Thel reasoningl forl thell applicationll ofll thell CISGl isll not
always] comprehensive,l morel oftenl tooll shortl orll evenll withoutl spellingl outll anyl reasonl or] the
rationalelemployedltolsupportlthel Tribunal’sldecision.lOnlthelotherlhand,litlislsubmittedlthat
almorelliberallandlconfidentlapproachlshouldibeltakenlbylthelarbitrationltribunalslinlapplying
thel CISG,Ibearinglinlmindlthatlarbitratorslenjoylmuchlbroaderldiscretionllinldecidinglthelissue
oflapplicablellaw.]Whenlpartieslhavelmadellnollchoicelofllaw,liflarbitratorslconsiderlalchoicellof
thelCISGltollbelappropriate,ltheylcanldolsolmorelconfidentlylbylalllmeans.JAslanlapplicationlof
thel conflict] ofl lawl rulesll orll anll analysisl ofll territoriality,] placell ofl businessll isl not] at alll a
prerequisitel inll internationall commerciall arbitration,l wherell partyl autonomyll andl arbitrator’s
discretionltriumph.

Morell importantly,l itll isl felt] that] thel CIETACI arbitralll awardsl havell madel tool littlell orl no
referencell atl alll toll casesll and/orll awardsl decidedll inll otherl jurisdictions.] It isl understoodl that
unlikel commonllawlljurisdictions,lcaseslandlprecedentsllplaylnolsignificantlrolelinl thel current
PRCI lawll andl practice.l Butlitl isl submittedl that] in[ thell applicationl andl interpretationll ofl the
CISG,lanlinternationalluniformllaw,lcrosslborderlconsultationlislhighlyldesirablelandIneeded.
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Inll thisl regard,] thell ideall ofll globall jurisconsultorium,/ all terml offeredl byl Vikkill Rogersll and
Professor] Albert] Kritzetl inl theirl comprehensivel tradel lawll thesaurusl onl terminologyll of
internationall salesll toll denotel thell needll forll crosslborderl consultationl inll decidingll issuesl of
uniforml lawll playsl all fundamentall andl cruciall rolell inll achievingll thell harmonisationll and
unificationlofllinternationallsalesllawllultimately.lInlanlarticlelbyl CamillalBaaschlAndersen,Ishe
examinedlthelgenesislofllthel CISG,Ithelscholarlyljurisconsultoriumlfromlwhichlitlsprang,land
thel needl forl practitionersl (i.e.l judges,] arbitratorsl andl legall counsel)l toll extendl the
jurisconsultoriumlinlipracticeltolensureluniformity.

Onelloflthelmostlwidelylacknowledged]CISGldatabase,lthelPaceldatabaselonlthel CISGlloffered
byl thell Institutell ofl Internationall Commerciall Lawl ofl]l thell Pacel Universityll Schooll ofl Law,l has
locatedllabout] 2000 Chinesellarbitrationlawardsl dealinglwithl thel CISG.I Thel mostlrecentlaward
sharedlonltheldatabaselwasldatedIMayl2005." "' IAboutl170lofltheselawardslhavelbeenltranslated
andlpublishedlonlthellnternet.JAslindicatedlbylProfessorlAlbertlKritzerloflthelPacellnstitutelof
Internationall Commerciall Law,l ifl thel trendl duringll thell fivel yearsll precedingll Januaryll 2000
continuedlduringlthelfivelsubsequentlyears,JonellcouldldocumentlthelPR Claslthelworld’slleader
inlthelvolumeloflcaseslonllpeacefullresolutionloflinternationallcommercialldisputesllinlreliance

uponlithelCISG.

TherellisinoldoubtlthatlsincelthelCISGllcamellintolforcelinl1lJanuaryl 1988, Imanylcaseslasiwelllas
arbitrallawardslhavelbeenldecidedlunderl thel CISGlduringlthellperiodloflabout]20lyearsloflits
applicationlinlChina.IWithIChina’slentrancelintolWTO,lalgreatldealloflinterestlinlthelresearch
andlstudyloflthelapplicationlandlinterpretationloflthelCISGlinlChinalhaslarisen.

[tlislbelievedlthatlthelqualitylofICIETAClawardslwilllbeltremendouslylenhancedlbylengaginglin
thel exercisell ofll globall jurisconsultorium,l whichl promotesl sharingll andll exchangingl ideasll and
approacheslinlthelapplicationlandlinterpretationl oflanlinternationalluniforml lawlinstrument
suchllaslthelCISG.IThelreasoninglbehindllthel CIETAClawardslwilllbelenrichedlwhichlinlreturn
willl reinforcel thel persuasivenessl ofll thell awardsllandl thell observancel ofll thel rulel ofl lawll inl the
CIETACIarbitrationlpractice.

Tolconclude,lthellgenerallwillingnesslinlthelapplicationllandlreferenceltolthel CISGlinlthe PRC
islverylencouraginglindeed.lButlmorelonlgoingleffortsltolmakelthelapplicationlofl thel CISGlin
thell PRCI morel consistent] andl predictablell andl thell needll forl PRCl legall professionll (including
lawyers,ljudgeslandlarbitrators)ltolextendltheljurisconsultoriumllinlipracticeltolensureluniformity
arelcalledlfor.lislalsolhopedlthat!PRClcourtlcasesllandlarbitrallawardslwilllbelmadelavailable
forlbothldomesticlandlinternationallscholars,l practitionerslandl tradersl tol exchangellideasland
sharelexpertiselandlbenefitlfromlthelgloballjurisconsultoriumlforlthelsakeloflthelharmonisation
andllunificationloflthelinternationallsalesllaw.[Itlislfurtherlproposedlthatlalthoroughlstudyland
reviewll ofll thell PRCI courtl casesl andll arbitralll awardsl onl thell CISGI wouldl bell veryll usefulll for
CIETAC [forlthelPRClandlforlthelworldltradelcommunitylatilarge.

Finally,l embracing] thell concept] andll methodl ofll globall jurisconsultoriumll inl] thell applicationl] and
interpretationll ofll thel CISGI inl thell PRCI willl makell Chinesell jurisprudencell morel valuablel in
contributingltolthelgloballmodernisationlandlharmonisationlofl thellinternationalllsalesllawlsolaslto
achieveltheluniformitylaimloflthelCISGllandlthelultimatelgoalloflfacilitationloflinternationallitrade.

1) Seel Chinal 100 Mayl 20050 CIETACI Arbitration] proceedingl (Hatl case)] [Citel as:
http://cisgw3.law.pace.edu/cases/050510c1.html]laccessedlonl1 5[Decemberl2005.
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1. INTRODUCTION

ThelPeople’sIRepublicloflChinal(PRC)lhasllonglbeenllalsourceloflmuchlspeculationlforleconomists
andltradelpundits;lwithlitslstaggeringlpopulationlofl1,296,500,000 lithaslbecomelalforceltolbe
reckonedlwith.ldlislwithlChina’slaccessionltolthelWorldITradelOrganizationl(WTO)lonlDecember
11,02001lthatlonelcanlassesslthelimpactlandivolumelofltradelthatlhasltakenlplacelloverlthelpast]5
years.[Tolputlthislinlperspective lworldwidelChinallislrankedlthirdloveralllinlmerchandiselimportland
exportslini2004.IAlso,lin12004linlthelarealofimerchandiseltrade TwhichlconsistsloflAgricultural
products,lFuelslandIMininglproducts,landIManufacturedlproducts,/Chinalcommandedlal6.46%
sharelinlthelworld’sltotallexportslandl5.88%lsharelinlthelworld’sltotallimports.®

’ Takenl froml Worldl Tradell Organizationl databasel datall froml Marchll 20040 http://stat.wto.org/CountryProfile/
WSDBCountryPFView.aspx’Language=E&Country=CN

¢ http://stat.wto.org/CountryProfile/WSDBCountryPFView.aspx!Language=E& Country=CN

Thelsharelinlworldltotallexportslandlimportslofilmerchandise.lBreakdownlbylmainlcommoditylgroup:lAgriculturallproducts

referltolfoodlandlrawlmaterials,IFuelslandIMininglproductslincludeloreslandlotherlminerals;lfuelslandinonlferrousimetals.

Manufactureslreferltolironllandlsteel,Ichemicals,lotherlsemilmanufactures,Jmachinerylandltransportlequipment,ltextiles,

clothinglandlotherlconsumerligoods.
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